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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-- 

HARRY S. SAMUELS, : 

Plaintiff, : 

- against - : VERIFIED COMPLAINT 

ARMSTRONG CORK COMPANY, : 

Defendant. : 


x 


Plaintiff by his attorneys, SHEA GALLOP CLIMENKO & GOULD, 
for his complaint herein, alleges: 

AS AND FOR A FIRST CAUSE OF ACTION 

1. At all times herein mentioned plaintiff was and still 
is a resident of the State of New York. 

2. At all times herein mentioned defendant was and still 
is a corporation incorporated under the laws of the State of 
Pennsylvania, and was and is duly authorized to do business 

in this State. 

3. On or about August 25, 1966, plaintiff and defendant 
entered into an agreement, a copy of which is annexed hereto 
as Exhibit "A", pursuant to which plaintiff was to act as a 
finder, broker or negotiator for the submission of, or other 














action with reference to, proposals involving companies for 
possible acquisition by defendant and the latter was to pay 
plaintiff as a fee therefor a sum of money equal to three per¬ 
cent (3%) of the total consideration paid by defendant for any 
acquisition found by plaintiff on defendant's behalf and 
consummated by defendant. 

4. Subsequent to August 25, 1966, plaintiff advised 
defendant that Thomasville Furniture Industries, Inc. ("Thomas- 
ville") was available for a possible acquisition and, at 
defendant's request, plaintiff arranged for a meeting between 
defendant and officials of Thomasville. 

5. Although plaintiff offered to negotiate and consummate 
the said acquisition of Thomasville on defendant's behalf, 
plaintiff was requested by defendant not so to do. 

6. As a result of plaintiff's efforts, defendant entered 
into negotiations with Thomasville which resulted in the acquis 
tion of Thomasville by defendant by means of a merger on or 
about November 1, 1968 and the issuance by defendant in connec¬ 
tion therewith of shares of its capital stock having a value 

of $160,000,000. 

7. Defendant breached said agreement in that it failed 
and neglected to pay plaintiff the whole or any part of the 
sum of $4,800,000, the amount due to plaintiff thereunder. 









AS AND FOR A SECOND CAUSE OF ACTION 


8. Plaintiff realleges the allegations in paragraphs 
"1", "2" and "6" hereof. 

9. In or about August 1966, plaintiff, at defendant's 
request, agreed to act as a finder, broker or negotiator 
for the submission of, or other actions with reference to, 
proposals involving companies for possible acquisition by 
defendant. 

10. Subsequent thereto plaintiff submitted to defendant 
for possible acquisition by the latter the names of numerous 
companies, among which was Thomasville Furniture Industries, 
Inc. ("Thomasville"). 

11 . in accordance with defendant's request, plaintiff 
arranged for a meeting between defendant and officials of 
Thomasville. 

12. The real and reasonable value of the work, labor 
and said services performed by plaintiff in connection with 
the aforesaid acquisition of Thomasville is $4,800,000, which 
defendant has refused to pay although duly demanded. 

13. By reason of the foregoing, plaintiff has sustained 
damages in the sum of $4,800,000. 

AS AND FOR A THIRD CAUSE OF ACTION 


14. 


Plaintiff realleges the allegations in paragraphs 







" 1 ", 


2” and "3" hereof. 


15. Subsequent to August 25, 1966, plaintiff advised 
defendant that certain assets of B. T. Babbitt, Inc. were 
available for acquisition and, at defendant's request, plain¬ 
tiff arranged for a meeting between defendant and officials 
of B. T. Babbitt, Inc. to discuss said acquisition. 

16. Plaintiff participated in the negotiation of the 
said acquisition to the extent requested by defendant and 
although plaintiff offered to continue to negotiate and to 
consummate the acquisition on defendant's behalf, plaintiff 
was requested by defendant not to so do. 

17. As a result of plaintiff's efforts, defendant acquired 
certain assets of B. T. Babbitt, Inc. in or about 1967. 

18. On information and belief, the value of said assets 
amounted to $2,000,000, by reason of which there became due 
and owing from defendant to plaintiff the sum of $60,000. 

19. Defendant breached said agreement in that it failed 
and neglected to pay plaintiff the said sum of $60,000 except 
for the sum of $9,000, by reason of which there is now due 
and owing from defendant to plaintiff the sum of $51,000. 

AS AND FOR A FOURTH CAUSE OF ACTION 

20. Plaintiff repeats the allegations in paragraphs "1", 
"2", "9"* "17" and "18" hereof. 





21. Subsequent to August 1966, plaintiff submitted to 
defendant for possible acquisition by the latter the names 
of numerous companies, among which was B. T. Babbitt, Inc. 
("Babbitt"). 

22. In accordance with defendant's request, plaintiff 
arranged for a meeting between defendant and officials of 
Babbitt. 

23. The real and reasonable value of the work, labor 
and services performed by plaintiff in connection with the 
aforesaid acquisition of certain assets of Babbitt is $60,000, 
which defendant has failed and neglected to pay except for 
the sum of $9,000. 

24. By reason of the foregoing, plaintiff has sustained 
damages in the sum of $51,000. 

WHEREFORE, plaintiff demands judgment against defendant 
in the sum of $4,851,000, with interest, together with the 
costs and disbursements of this action. 

SHEA GALLOP CLIMENKO & GOULD 
Attorneys for Plaintiff 
330 Madison Avenue 
New York, New York 10017 
MO 1-3200 
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STATE OF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK ) 

HARRY S. SAMUELS, being duly sworn, deposes and says 
that he is the plaintiff herein; that he has read the fore¬ 
going complaint and knows the contents thereof, and that the 
same is true to his own knowledge, except as to the matters 
therein stated to be alleged upon information and belief, 
and as to those matters he believes them to be true. 

s/ Harry S. Samuels _ 

Harry S. Samuels 


Sworn to before me this 
26th day of June, 1969. 


s/ ANN SINGERMAN 

Notary Public, State of New York 
No. 31-3687100 

Qualified in New York County 
Term Expires March 30, 1971 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


HARRY S. SAMUELS, 

Plaintiff, 

-against- 

ARMSTRONG CORK COMPANY, 

Defendant. 


69 Civ. 3022 

ANSWER 


x 


Defendant, by its attorneys, Chadbourne, Parke, Whiteside 

&. Wolff, answering the complaint: 

$ 

FIRST DEFENSE 

FIRST: Denies each and every allegation made in para- 

graph 3 of the complaint, except admits that on or about 
August 25, 1966 plaintiff and defendant entered into an 
agreement a copy of which is annexed to the complaint, 
which agreement was terminated on or about January 11, 1967, 

4 

and refers to that agreement for its terms and conditions. 

SECOND: Denies each and every allegation made in para¬ 

graph 4 of the complaint. 

THIRD: Denies each and every allegation made in para¬ 

graph 5 of the complaint, except admits that plaintiff was 
requested and directed by defendant not to negotiate or 
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otherwise communicate with any representative of Thomasville 
Furniture Industries, Inc. (hereinafter called "Thomasville"). 

FOURTH: Denies each and every allegation made in para¬ 

graph 6 of the complaint, except admits that representatives 
of defendant entered into negotiations with representatives 
of Thomasville which resulted in the acquisition of Thomasville 
by defendant by means of a merger on or about November 1, 1968 
and the issuance by defendant in connection therewith of shares 
of its capital stock. 

FIFTH: Denies each and every allegation made in paragraph 

7 of the complaint. 

SIXTH: With respect to paragraph 8 of the complaint, 

adopts herein by reference paragraph FOURTH of this answer. 

SEVENTH: Denies each and every allegation made in 

paragraph 9 of the complaint, except admits that on or about 
August 25, 1966 plaintiff and defendant entered into an agree¬ 
ment a copy of which is annexed to the complaint, which agree¬ 
ment was terminated on or about January 11, 196/, and refers 
to that agreement for its terms and conditions. 

EIGHTH: Denies each and every allegation made in para¬ 

graph 10 of the complaint, except admits that subsequent to 
August 25, 1966 plaintiff submitted to defendant the names of 
companies which plaintiff represented as being available for 


acquisition. 








- 12 - 


NINTH: Denies each and every allegation made in para¬ 

graphs 11, 12 and 13 of the complaint. 

TENTH: With respect to paragraph 14 of the complaint, 

adopts herein by reference paragraph FIRST of this answer. 

ELEVENTH: Denies each and every allegation made in 

paragraphs 15, 16 and 17 of the complaint, except admits 
that subsequent to August 25, 1966 plaintiff advised defendant 
that certain assets of B. T. Babbitt, Inc. (hereinafter called 
"Babbitt") were available for acquisition and, at defendant's 
request, plaintiff arranged for a meeting attended by repre¬ 
sentatives of defendant and representatives of Babbitt to 
discuss said acquisition, which meeting was also attended by 
plaintiff, and that defendant acquired certain assets of 
Babbitt in or about 1967. 

TWELFTH: Denies each and every allegation made in para¬ 

graph 18 of the complaint. 

THIRTEENTH: Denies each and every allegation made in 

paragraph 19 of the complaint, except admits that defendant 
paid plaintiff the sum of $9,000. 

FOURTEENTH: With respect to paragraph 20 of the complaint, 

adopts herein by reference paragraphs SEVENTH, ELEVENTH AND 


TWELFTH of this answer. 











FIFTEENTH: Denies each and every allegation made in 

paragraphs 21 and 22 of the complaint, except admits that 
subsequent to August 1966 plaintiff submitted to defendant 
the names of companies which plaintiff represented as being 
available for acquisition, that plaintiff advised defendant 
that certain assets of Babbitt were available for acquisition 
and, at defendant's request, plaintiff arranged for a meeting 
attended by representatives of defendant and representatives 
of Babbitt. 

SIXTEENTH: Denies each and every allegation made in 

paragraph 23 of the complaint, except admits that defendant 
has paid plaintiff the sum of $9,000. 

SEVENTEENTH: Denies each and every allegation made in 

paragraph 24 of the complaint. 

SECOND DEFENSE 

EIGHTEENTH: The complaint fails to state a claim upon 

which relief can be granted. 

THIRD DEFENSE 

NINETEENTH: Each claim alleged in the complaint is barred 

by the applicable statute of frauds. 

FOURTH DEFENSE 

+ 

TWENTIETH: Plaintiff and defendant have arrived at an 

accord and satisfaction in consideration of the sum of $9,000 
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paid to plaintiff by defendant and accepted by plaintiff in 
full accord and satisfaction of each claim alleged in the 
complaint. 

WHEREFORE, defendant demands judgment dismissing the 
complaint, together with its costs and disbursements in 
this action. 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 


By_ s/ Richard B. Leather 

A Member of the Firm 

Attorneys for Defendant 
25 Broadway 

New York, New York 10004 
Tel. No. 344-8900 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


HARRY S. SAMUELS, 


Plaintiff, 

- against - 

ARMSTRONG CORK COMPANY, 


Defendant. 


69 Civ. 3022 


x 


TRIAL BRIEF 

I 

NATURE OF CASE 

A. Background 

This is an action by a professional business 
broker for finder's fees which was instituted in 1969 
in the Supreme Court of the State of New York, County 
of New York. On the basis of diversity of citizenship, 
the case was removed to this Court, and is a non jury 
case. Discovery was effected by depositions and in¬ 
spection of the defendant's documents. Interrogatories 
were not served by either party. 
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All documents that the defendant and the 
plaintiff anticipate using at trial have been con¬ 
secutively numbered. Both parties have stipulated to 
the authenticity of the documents, but not to their 
admissibility. 

A list of witnesses that Armstrong intends 
to call, their identity, and a brief description of 
their testimony is attached hereto as Exhibit A. 

Paul G. Pennoyer, Jr., Esq. and Bruce W. 

Keihner, Esq., will try this case for defendant, and 
expect the trial will take four to five days. 

This suit relates to two acquisitions by the 
Armstrong Cork Company {"Armstrong"), Thomasviile 
Furniture Industries, Inc. ("Thomasviile") and B. T. 
Babbitt, Inc. ("Babbitt"), and consists of four causes 
of action. In connejt^on with the Thomasviile acquisition 
the plaintiff alleges two causes of action for finder's 
fees. A cause of action for $4,800,000 based upon a 
contract between plaintiff and defendant dated August 
25, 1966 (the "Contract") (Attached hereto as Exhibit B), 
and a comr.on law cause of action in the amount of 
$4,800,000 for work, labor and services performed. 
Similarly, plaintiff alleges two causes of action in 
connection with the Babbitt acquisition. A cause of 
action in the amount of $51,000 based upon the Contract, 
and a common law cause of action in the unt of 


H 






$51,000 for work, labor and services performed. 

B. Basic Issue 

Whether either under the "Contract" or common 
law plaintiff is entitled to a finder's fee based on the 
facts in this case. 

(1) Although the Contract does not define the 
term "finder", the Contract provided for 
payment of 3% of the consideration paid for 
an acquisition "found and negotiated and 
consummated" by the plaintiff for Armstrong. 
However, if a possible acquisition submitted 
by the plaintiff was already being considered 
by Armstrong, no fee, other compensation, ex¬ 
pense, or reimbursement was due. 

(2) Under common law of New York and Pennsylvania, 
the two jurisdictions having contacts with thi: 
case, 9 finder must, at least, introduce or 
arrange the initial meeting between the par¬ 
ties who eventually consummate the acquisition 
Absent a specific agreement, a finder cannot 
recover any compensation or expenses. 

C. Armstrong's Narrative Factual Summary 

Regarding Thomasville, Armstrong is not liable 
to plaintiff for any finder's fees under the Contract or 
at common law. 

Contact with Thomasville was initiated in 
November 1965 by Armstrong itself, not by the plaintiff, 
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Armstrong's officers and members of its Acquisition 
Committee had already visited Thomasville twice and 
discussed Armstrong's entry into the furniture industry 
via acquisition or internal expansion with the Presiden . 
of Thomasville at least six months before even plaintiff 
claims he had his first contact with Armstrong in July 
1966. 

At the first meeting between the plaintiff 
and Armstrong's officers July 1966, the plaintiff was 
explicitly and unequivocally told by Armstrong s Vice 
President and Chairman of the Acquisition Committee 
that Thomasville was already being actively pursued by 
Armstrong, that Armstrong would continue to pursue 
Thomasville independently and without any assistance 
from plaintiff, and that Thomasville was not a part 
of any future agreement with the plaintiff. Conse¬ 
quently, Thomasville was never part of the subsequent 
Contract. 

Plaintiff did not find Thomasville for Arm¬ 
strong. He never suggested the name Thomasville to 
Armstrong. To protect his interests, the numerous com¬ 
panies the plaintiff presented to Armstrong were always 
clearly identified in writing by plaintiff as his sub¬ 
mission. Nowhere is the name Thomasville identified as 
plaintiff's submission in plaintiff's letters of 
referral or any other document. 
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Throughout the term of the plaintiff's employ¬ 
ment, Armstrong continually kept Thomasville separate 
and independent from the possible acquisitions being 
handled by the plaintiff. Armstrong never requested 
or authorized the plaintiff to use its name, arrange 
any meeting, approach, or initiate discussions with 
Thomasville. 

All meetings between Armstrong and Thomas¬ 
ville were arranged independently of plaintiff. 

It must be emphasized that there were four 
meetings between Armstrong and Thomasville, November 
1965, January 1966, October 1966, January 1967, all occur¬ 
ring before the plaintiff himself claims he made any con¬ 
tact at all with Thomasville. Furthermore, the plaintiff 
cannot point to a single meeting between Armstrong and 
Thomasville that he arranged or even one introduction 
that he made. 

At this point it should be mentioned that 
there are large discrepancies between the documented 
facts and the plaintiff's testimony. This result was 
anticipated by Armstrong. During plaintiff's first visit 
to Armstrong, he was informed that Thomasville was al¬ 
ready being pursued and would continue to be pursued 
independently of plaintiff, and, therefore, plaintiff 

DO 








ress of the Thomasville 


was not kept informed of the prog 
discussions. Consequently, plaintiff’s knowledge of 
Armstrong- Thomasville relations, especially the chronol¬ 
ogy, is very sketchy. In fact, plaintiff is merely 
grasping at straws. To highlight this, Armstrong took 
plaintiff's deposition before he had a chance to inspect 

Armstrong's documents. 

In his first deposition, the plaintiff em¬ 
phasized his "rattling off" (SD 17)" the name Thomas¬ 
ville during one of his initial meetings with Armstrong 
in August 1966. Then, in his second deposition, appar¬ 
ently realizing that even at common law that no finder’s 
fees results from the mere suggestion of a name,** the 
plaintiff seemingly switched strategy, and sought to 
rely on some alleged meeting he arranged in March 1967 
(SD 11, 12, 134-135, 149-150, 152, 180), However, 
this alleged March 1967 meeting would have been over 
one year and four months after Armstrong's initial 
contact with Thomasville and after four meetings be¬ 
tween Armstrona and Thomasville principals had already 


-*SD refers to the indicated page in Mr. Samuels 

deposition. ^ DoroshaW/ 5 Misc .2d 241, 159 N.Y.S.2d 


367 (1957) . 
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occurred. 

The following is a description of plaintiff's 
real relation to the Thomasville acquisition. At plain¬ 
tiff's first meeting with Armstronq, he was unequivocably 
told that Armstrong was already actively pursuing Thomas¬ 
ville and would continue to independently pursue Thomas¬ 
ville and that Thomasville was not a part of any future 
contract with plaintiff. In the following months, dis¬ 
cussion of Thomasville with the plaintiff was limited to 
comparisons with other possible acquisitions that plain¬ 
tiff submitted. The plaintiff never encouraged the 
Thomasville deal. On the contrary, plaintiff actually 
discouraged Armstrong's interest in Thomasville, because 
plaintiff realized that if Armstrong acquired Thomas¬ 
ville, instead of one of the companies he submitted, he 
would not be entitled to any finder's fees. 

As plaintiff suspected that Armstrong's principal 
interest centered on Thomasville, plaintiff modified his 
position. Knowing he would not be entitled to finder's 
fees for the large Thomasville acquisition, plaintiff 
unsuccessfully attempted tn persuade Armstrong, and then 
in turn Thomasville, that he would be needed for nego¬ 
tiations. To Armstrong, he tried to sell himself as 


CO 
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negotiator on the grounds that he was on close terms 
with the President of Thomasville, Thomas Finch, and 
that, for this reason, only he could negotiate favor¬ 
ably with Thomasville. Plaintiff contended this despite 
the fact that plaintiff admittedly had met Mr. Finch 
only once previously at a large Brandeis testimonial 
dinner at which time they exchanged a few inconsequential 
words. Of course, this offer was rejected by the 
officers of Armstrong, who, by this time had met Mr. Finch 
several times and were on good terms with him. 

When this failed, plaintiff, without Armstrong's 
authorization or approval, decided to approach Mr. Finch, 
suggesting that he represented Armstrong, in an attempt 
to get Thomasville to start negotiating through him. How¬ 
ever, since Mr. Finch and other Thomasville officers had 
just visited the Armstrong plant and had discussions with 
Armstrong officials, Mr. Finch was suspicious of plaintiff 
and rebuffed. 

It is clear, then, from this sequence of events 
that the plaintiff did not initiate contact with Thomas¬ 
ville, arrange any meetings between Armstrong and Thomas¬ 
ville, or assist negotiations at any time. 

It also should be pointed out that, apart from 

M 






*14 j- 


the finder's fee claim, plaintiff is not claiming 
that he participated in the Thcmasville negotiations 
in any way. On the contrary, and by the conclusive 
judicial admission in the complaint, plaintiff did 
not participate in any negotiations in connection 
with Thomasville. 

In connection with the acquisition of 
B. T. Babbitt, the plaintiff did find Babbitt. He has 
been paid the full fee under the Contract for an 
acquisition "found and negotiated and consummated", 
although he only "found" Babbitt. Moreover, plaintiff's 
acceptance of this fee operated as an accord and satis¬ 
faction. 

The following chronology of significant 
events will assist the court in following the develop¬ 
ment of Armstrong's relationship with Thomasville. 

II 

CHRONOLOGICAL SUMMARY 


Sometime in 1965 - Samuels' Alleged First Meeting 

With the President of Thomasville 

At a Targe Brant.eis testimonial dinner in 1965, 

plaintiff was allegedly introduced to the President of 

Thomasville, Thomas Finch.* 


* Besides Mr. Finch, now a Vice President of Arm¬ 
strong, the only Armstrong personnel connected with this 
case are Mr. Binns, then a Vice President and Chairman of 
Armstrong's Acquisition Committee, Mr. Banzhaf, then 
Vice President and member of Armstrong's Acquisition Com¬ 
mittee, and Mr. Donnelly, then Armstrong's Treasurer. 

10 
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November 23, 1965 - Armstrong's First Visit to 

Thomasville 

Members of Armstrong's Acquisition Committee, 
including Max Banzhaf, visited the Thomasville plant. 

January 21, 1966 - Armstrong's Second Visit to 

Thomasville 

Armstrong officials toured Thomasville's 
showrooms and manufacturing facilities and visited 
the executive offices. During this visit, Max 
Banzhaf, a member of Armstrong's Acquisition Commit¬ 
tee, and Mr. Thomas Finch, the President of Thomas¬ 
ville, met and discussed the furniture industry, 
including the possibility of Armstrong entering the 
furniture industry through either acquisition or in¬ 
ternal expansion. 

July 22, 1966 - Samuels' First Visit to Armstrong 

Plaintiff visited Armstrong's offices in 
Lancaster, Pennsylvania, and had lunch with Jim 
Binns, Armstrong's Vice President and Chairman of 
the Acquisition Committee. At lunch, Mr. Binns 
explicitly told Mr. Samuels that Thomasville was 
already being actively purused by Armstrong, that 
Armstrong would continue to pursue Thomasville inde¬ 
pendently and without any assistance from Mr. Samuels, 
and that Thomasville would not be a part of any agreement 

L 10 J 
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* 


with Mr. Samuels. Apart from this, Thomasville was not 
specifically discussed to any extent at this meeting. 
Moreover, Mr. Binns specifically told Mr. Samuels 
that he had no authority to use Armstrong's name without 
its prior approval. 

August 10, 1966 - Samuels' Second Visit to Armstrong 

On Mr. Samuels' second visit to Lancaster, he 
mentioned his contacts within different industries and 
referred to a number of companies in a broad and non¬ 
specific sense as examples of acquisitions Armstrong 
would or would not be interested in. 

Mr. Samuels also discussed his proposed re¬ 
lation with Armstrong. At first, the plaintiff was 
opposed to a written agreement, but was persuaded by 
Armstrong to draft an agreement which he mailed to 
i” Armstrong on August 12, 1966. Although Armstrong per¬ 

formed some minor editing, it was plaintiff's draft 
that ultimately formed the basis of the Contract be¬ 
tween Armstrong and Samuels upon which the complaint 
is based. 

August 25, 1966 - Date of the Contract 

This is the date of the Contract and plain¬ 
tiff's third visit to Armstrong's offices. 

l"3 
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While in Lancaster, Mr. Samuels discussed 
his basic approach to acquisitions - purchasing with the 
ultimate objective of profit by resale at a higher price - 
and cited numerous examples. He was informed that 
Armstrong was not seeking short-swing profits, but long¬ 
term growth possibilities. 

Circa October 1, 1966 - Armstro ng's Third Meeting 
- With Thomasville Was Arranged 

At Mr. Banzhaf's (chairman of Armstrong's 
acquisition committee) request, Mr. Donnelly, Armstrong's 
Treasurer, arranged a meeting with Thomasville s Presi¬ 
dent, Mr. Finch at Wachovia Bank and Trust Company. 

October 10, 1966 - Date of Plaintiff's Letter 

D iscouraging Thomasville 

This is the date of the plaintiff's letter 

A 

to Armstrong recommending acquisition terms for a 
company that plaintiff had submitted, with a hand¬ 
written note discouraging Thomasville: 

"And since it is the least li kely 
of 'deals' you might aborn [sic] it. 
(Emphasis in original). 

October 10, 1966 - Samuels Attempted Telephone Call 
— ~ to Finch 

While plaintiff sought to discourage Arm¬ 
strong's interest in Thomasville the plaintiff endeavored 
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to contact Mr. Finch, in an attempt to interject him¬ 
self in the Thomasville situation. A "While you were 
Out" telephone note to Finch, written by a switchboard 
operator and Mr. Finch's secretary, indicates that Mr. 
Samuels unsuccessfully attempted to call Mr. Finch 
twice on October 10, and "will call again during 
Market for appointment." 

October 18, 1966 - Armstrong's Third Meeting With 

* Thomasville 

Representatives of Armstrong and Thomasville 
met for the third time at the Wachovia Bank main office 
in Winston-Salem, N.C. Mr. Banzhaf of Armstrong made a 
lengthy presentation from Armstrong's exhaustive studies 
of the furniture industry recommending and proposing 
a merger between Armstrong and Thomasville. Thomas¬ 
ville was now Armstrong's first choice for acquisition. 
Mr. Finch, President of Thomasville, was interested in 
the proposed combination with Armstrong, and felt an 
obligation to his shareholders to further study the 
proposal. He accepted Mr. Banzhaf's invitation to 
visit Armstrong's offices in Lancaster for further 
discussions. 


DO 











January 4-6, 1967 - Armst rong's Fourth Meeting With 

Thomasvillc 

Thomasville's officers, including Mr. Finch, 
visited Armstrong's offices in Lancaster. They toured 
the Armstrong facilities and met ;ith its managernc t 
for the purpose of discussing a merger. Meetings 
between officers of the two companies took place through¬ 
out the visit. 

On January 6th, Mr. Finch was taken to 
Philadelphia via the Armstrong plane and from there he 
traveled on to Chicago. 

January. 1967 - Samuels Introduces Himself to Finch 

Immediately following the Armstrong visit, 

Mr. Finch attended the January furniture market in 
Chicago. 

While at the Thomasville showroom at the 
American Furniture Mart Building on Lakeshore Drive, 

Mr. Finch was approached by the plaintiff. Mr. Samuels 
introduced himself and explored Thomasville's interest 
in being acquired by another firm, later mentioning 
Armstrong's name specifically. Since Mr. Finch had 
just met with Armstrong's top management in Lancaster, 
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he doubted that Mr. Samuels was authorized by Armstrong 
to make such an approach. Mr. Finch, therefore, told 
Mr. Samuels that Thomasville was not interested in 
pursuing that matter. 

Shortly after Mr. Samuels approached him, 

Mr. Finch called Armstrong. After Mr. Finch disclosed 
that he had been approached by the plaintiff, Mr. Donnelly 
Armstrong's Treasurer, called Mr. Samuels and told plain¬ 
tiff not to involve himself with Mr. Finch or Thomas¬ 
ville . 

V C^W-t^Ay 

"February 11, 196? - The "Contract" Terminated 

Date of termination of the plaintiff's 

contract. 

Late March 1967 - Plaintiff's Alleged Call to Finch 

This is the only time plaintiff claims to 
have arranged a meeting between Mr. Finch and Armstrong 
by telephone call to Mr. Finch.' 

Mr. Finch has no recollection of any 



such call. 
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?pril 27, 1967 - Arm strong's Fifth Meeting with 

Thomasviile 

Meeting between Armstrong and Mr. Finch of 
Thomasviile at the Barclay Hotel in Philadelphia. Once 
again, affiliation between the two firms was discussed. 

August 24-25, 1967 - Armst rong's Sixth Meeting With 

Thomasviile 

Armstrong officers again visited Thomasviile's 
headquarters and toured the Founders plant, a subsidiarv 
of Thomasviile. 

November 10, 1967 

Thomasviile's directors decided not to affiliate 
with Armstrong. Mr. Finch so informed Mr. 3inns by phone. 

Mid-February, 1968 - Ar mstrong's Seventh Meeting With 
1i Thomasviile 

Mr. Banzhaf met Mr. Finch again at the 

Wachovia Bank and Trust Company seeking Finch's advice 

on other possible acquisitions by Armstrong in the 

furniture industry. 

December 11, 1967 

Date of the Bill of Sale of B. T. Babbitt. 
December 12, 196 7 

Mr. Samuels was paid $9,000 for his assistance 
in the Babbitt purchase. 

03 
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May 6-8, 1968 - Finch Reopens Merger Possibilities 
Due to changed circumstances within the 
furniture industry, particularly mergers of 
Thomasville's competit cs, Thomasville decided to re¬ 
open merger discussion , ith Armstrong. 

During a weekend with Mr. Finch at Sea Island, 
Georgia, Mr. Banzhaf of Armstrong's Acquisition Com¬ 
mittee again discussed merger possibilities between 
Armstrong and Thomasville. 

June 4 and 5, 1968 

Officers of Thomasville visited Armstrong 
headquarters, meeting management and touring their 
facilities. 

June 17, 1968 

Mr. Banzhaf met Mr. Finch in Chicago and 
further discussed affiliation. 

June 30-July 2, 1968 

Officers of Armstrong and Thomasville met 
for final negotiations at Sea Island. An agreement 
was reached, and all flew to Winston-Salem to conclude 
the details of the affiliation. 
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III 

APPLICABLE LAW 

A. Recovery Under The Contract 

The Contract, which was dated August 25, 1966 
and terminated February 11, 1967, set forth the terms of 
the relationship between Armstrong and the plaintiff, 
and provided for the payment of a fee to plaintiff in 
specific enumerated situations hereinafter discussed. 

Generally, the Contract provided that either 
party could terminate the Contract on 30 days written 
notice. Further, Armstrong was not liable for any 
disbursements or expenses incurred by plaintiff, and 
no fee or other compensation was payable unless and 
until consummation of the acquisition in accordance 
with the-following terms. 

Under Section 6, for acquisitions that were 
"found and negotiated and consummated" on behalf of 
Armstrong, a fee of 3% of the total consideration paid 
for the acquisition was payable. Upon the consummation 
of an acquisition that plaintiff had found and had been 
instructed to negotiate with, but at Armstrong's request 
had terminated his activities, the full 3% fee was also 
payable. 

L 18 J 
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The plaintiff found Babbitt for Armstrong. Even 
though the plaintiff did not participate in the negotiations 
or consummation, Armstrong paid the plaintiff $9000, a full 
3% of the consideration paid for Babbitt, as provided in 
Section 6, the day after the acquisition was consummated. 

Moreover, plaintiff's acceptance of the $9000 Armstrong check 
operated as an accord and satisfaction barring any further 
claims by plaintiff in connection with the Babbitt acquisition.* 

A 2% fee was payable upon the consummation of an 
acquisition, if at Armstrong's request, plaintiff explored 
and negotiated an acquisition even though plaintiff himself 
did not find it, and even though subsequently Armstrong re¬ 
quested plaintiff to cease negotiating in its behalf. 

For consultation services on acquisitions that 
plaintiff did not find, plaintiff's exclusive compensation 
was to be fixed by independent contract. 

Under Section 4, however, no fee was payable for 
plaintiff's submission of a possible acquisition which had 
already come to Armstrong's attention. After being advised 
that Armstrong was already exploring such an acquisition, 
the plaintiff was to refrain from working on that acquisition. 

In other words, if Armstrong was already considering the 
acquisition, the plaintiff was not a finder, and not, there¬ 
fore, entitled to any fee or any other compensation under the 
Contract. 

* Schuttinger v. Woodruff , 259 N.Y. 212, 181 N.E. 361 (1932) 
Honeysett v. White Co. , 104 Pa. Super. 535, 159 A. 207 (1932). 
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In connection with the Thomasville acqui¬ 
sition, the plaintiff is not entitled to any fee under 
the Contract, because, under Section 4, Thomasville was 
never part of the Contract. The first time plaintiff 
met with Armstrong's officers, in July, 1966, he was 
unequivocally told that Armstrong was already actively 
pursuing Thomasville and would continue to do so inde¬ 
pendently of the plaintiff, and that Thomasville would 
not be part of any agreement with plaintiff. Plaintiff 
was warned to stay away from Thomasville a second time 
in January 1967. 

Even if the Contract did not contain the ex¬ 
press, exclusionary provisions in Section 4, plaintiff 
would still not be entitled to a finder's fee under the 
Contract, because he was not a "finder". Since the 
Contract itself does not specifically define "finder", 
the common law of the two jurisdictions having contacts 
with this case, New York and Pennsylvania, must be looked 

to. 

B. The Common Law Definition of "Finder" 

Under New York law, a finder is one who intro¬ 
duces or initially brings together the parties who later 
consummate a transaction. Simon v. Electrospace Cor £., 

32 App. Div. 2d 62, 66, 299 N.Y.S.2d 712, 717 (1969); 

Ames v. Ideal Cement Co ., 37 Misc. 2d 883, 886, 235 N.Y.S. 
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2d 622, 625 (1962), Southack v. Lane , 32 Misc. 141, 144, 


65 N.Y.S. 629, 631 (1900); Knauss v. Gottfried Krueger 
Brewing Company , 142 N.Y. 70, 36 N.E. 867 (1894). This 
initial bringing together or introduction must have been 
accomplished so as to have "brought about' or 'procured' 
or 'caused'" the transaction. Duane v. Polk, 32 N.Y.S. 
2d 568, 572 (1941); Karlin v. heller, 137 Misc. 261, 

242 N.Y.S. 188 (1930). 

Since officers on Armstrong's acquisition 
committee had visited Thomasville twice and had been 
introduced to Mr. Finch even before plaintiff claims to 
any contact whatsoever with Armstrong, Mr. Samuels did 
not introduce or initially bring them together, much 
less cause the Thomasville acquisition. 

It has been a standing rule in New York that 
a finder must do more than just supply a name: 

"In no case cited by the plaintiff 
has there been enforced an obligation 
to pay compensation to a 'finder' for the 
disclosure of a name alone, without an 
introduction or negotiations leading to 
an eventual transaction between the de¬ 
fendant and the concern suggested by the 
plaintiff." 

Towers v. Doroshaw , 5 Misc. 2d 241, 249, 159 N.Y.S.2d 
367 (1957). From this it is clear that, even if the 
plaintiff in the case at bar did suggest the name 
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"Thomasville" as he claims, plaintiff is not entitled to 
recover any finder's fee. 

Pennsylvania law, like New York, provides that 
a finder* must, at least introduce or arrange the initial 
meeting between the parties who eventually consummate the 
transaction. Again, J ike New York law, ir. addition to 
arranging an initial meeting or introduction, the finder 
must prove he was the "procuring cause" of the trans¬ 
action. Seligson v. Young , 189 Pa. Super. 510, 513, 

151 A.2d 792 (1959), Schoenfeld v. Meeks , 166 Pa. Super. 
101, 70 A.2d 377 (1950); Gersh v. Rolland , 285 Pa. 141, 
131 A.723 (1926); Keys v. Johnson , 68 Pa. 42 (1871). 

It is settled law that when a finder's first 
contact with a transaction is after the parties have al¬ 
ready been introduced or meetings between the parties al¬ 
ready have been arranged, no finder's fee results. 
Seligson v. Young , 189 Pa. Super. 510, 151 A.2d 792 
(1959); Henderson v. Mellor , 72 P.L.J. 974 (1924); 
Mitchell v. Baldwin , 265 Pa. 148, 157, 108 A.605 (1919). 

Again, since the Chairman of Armstrong's ac¬ 
quisition committee and other k mstiong officers had met 

*Pennsylvania courts use this term interchangeably 
with the term "broker". C.D. Snyder Realty Co. v. 

Sherri1-Noonan Inc., 261 F.2d 269 (3rd Cir. 1958). 
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twice with Thomasville and had been introduced to Mr. 

Finch before plaintiff even claims to have been in 
contact with Armstrong, plaintiff is not entitled to 
any finder's fees. 

C. Quantum Meruit Recovery 

Apart from the Contract, the plaintiff 
cannot recover finder's fees or any other compensation. 

Under common law, any and all recovery must be made pur¬ 
suant to a specific contract. Day v. Dworman , 18 App. 

Div.2d 989, 238 N.Y.S.2d 529 (1963); Gellert v. Dick , 

277 N.Y. 123, 13 N.E.2d 603 (1938); Seckendorff v. 

Halsey, Stuart & Co ., 234 App.Div. 61, 254 N.Y.S.250 
(1931); rev'd solely as to Halsey, Stuart & Co., 259 
N.Y. 353, 182 N.E. 14 (1932); Knauss v. Krueger , 142 N.Y. 

70, 36 N.E. 867 (1894). 

Moreover, even if a common law right to re¬ 
covery did exist, plaintiff contracted it away under 
Sections 1, 2 and 4 of the Contract. These sections pro¬ 
vide that Armstrong is not liable for expenses or any other 
compensation until plaintiff satisfies the terms for re¬ 
covery specified in the Contract. 
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IV 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 
Proposed Findings of Fact 

1. The defendant, Armstrong Cork Company 
("Armstrong") is, and at all times mentioned in the 
complaint herein was, a corporation duly organized 

and existing under the laws of the State of Pennsylvania. 

2. Plaintiff, Harry Samuels, is, and was at 
all times mentioned in the complaint, a citizen and 
resident of the State of New York. 

3. Under a finder's contract (the "Contract") 
between the plaintiff and defendant, dated August 25, 1966 
no finder's fees, expenses, or other compensation were 
payable to plaintiff unless and until certain conditions 
therein were satisfied. Section 6 of the Contract pro¬ 
vided for a finder's fee of 3% of the total considera¬ 
tion paid for an acquisition by Armstrong if such acqui¬ 
sition was "found and negotiated and consuinmated by 

the plaintiff. 

4. In connection with Armstrong's acquisition 
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of B. T. Babbitt, 3% of the total consideration paid by , 

Armstrong, $9000, was paid to and accepted by plaintiff 

for findinq B. T. Babbitt, Inc. even though plaintiff 
did not negotiate or consummate the acquisition. 

5. Section 4 of the Contract provided that 

no tinder's fee was payable for plaintiff's submission of 
a possible acquisition which had already come to Armstrong's 
attention. After being advised that Armstrong was al¬ 
ready exploring such an acquisition, the plaintiff was to 
refrain from working on that acquisition. 

6. Prior to the execution of the Contract, the 
members of Armstrong's Acquisition Evaluation Committee 
had visited Thomasville Furniture Industries, Inc.'s 

("Thomasville") manufacturing facilities twice, and, 
during their second.visit had met with the President 
of Thomasville. 

7. When plaintiff first met Armstrong's officers 
in July of 1966 and prior to the execution of the Contract, 
plaintiff was told by Armstrong's officers that Thomasville 
was being actively pursued by Armstrong, that Armstrong would 
continue to pursue Thomasville independently and without 
assistance from plaintiff, and that Thomasville would not be 
a company covered under the Contract. 
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8. At no time did the plaintiff introduce 
any officers of Armstrong and Thomasville or arrange 
any meetings between Armstrong and Thomasville. 

9. At no time did plaintiff "find" Thomasville 
within the meaning of the Contract. 

10. At no time did plaintiff "negotiate" 
Armstrong's acquisition of Thomasville. 

11. At no time did plaintiff "consummate" 
Armstrong's acquisition of Thomasville. 

Proposed Conclusions of Law 

1. The relationship between the defendant, 
the Armstrong Cork Company, and the plaintiff, Harry 
Samuels, was governed by the contract (the "Contract") 
dated August 25, 1966. 

2. Defendant, Armstrong Cork Company, fully 
complied with its obligations under the Contract. 

3. The plaintiff has been fully compensated 
under the Contract for finding the B. T. Babbitt, Inc. 

acquisition for Armstrong. 

4. Accord and satisfaction bars plaintiff 
from any fee in connection with B. T. Babbitt, Inc. 
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5. The defendant is not liable to the plaintiff 
under the Contract for a finder's fee or any other 
compensation by reason of Armstrong's acquisition of 
Thomasville Furniture Industries, Inc. 


6. Plaintiff may not recover against the de¬ 
fendant under the common law of Pennsylvania or New York 
for work, labor or services by reason of Armstrong's acqui¬ 
sition of Thomasville Furniture Industries, Inc. and B. 

T. Babbitt, Inc. 


7. Defendant, Armstrong Cork Company is en¬ 
titled to a judgment dismissing the complaint of the 
plaintiff against it with costs. 


Respectfully submitted, 

Chadbourne, Parke, Whiteside 
& Wolff 

Attorneys for Defendant 
25 Broadway 

New York, New York 10004 

Of Counsel 

Paul G. Pc-nnoyer Jr. 

Bruce W. Keihner f 
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EXHIBIT A 


List of Defendant's Witnesses 


James H. Binns 

President of the Armstrong 
Cork Company ("Armstrong") 
and Chairman of Armstrong's 
Acquisition Evaluation 
Committee 


Max Banzhaf 

Vice-President and 

Treasurer of Armstrong 
and member of the 
Acquisition Evalua¬ 
tion Committee 


The substance of Mr. Binns' 
testimony will be that 
Thomasville Furniture 
Industries, Inc. ("Thomasville" 
was never included in the 
finder's contract of August 
25, 1966 (the "Contract"). 

Mr. Binns specifically told 
the plaintiff in July 1966 
that Armstrong was already 
interested in Thomasville 
as a possible acquisition, 
that Armstrong would con¬ 
tinue to investigate the 
Thomasville situation inde¬ 
pendently of the plaintiff, 
and that Thomasville Would 
not be a company covered 
under the Contract with the 
plaintiff. Further, Mr. 

Binns will testify that, 
to his knowledge, the plain¬ 
tiff never made any intro¬ 
ductions between Armstrong 
and Thomasville, arranged 
any meetings or participated 
in negotiations in any way. 


Mr. Banzhaf will testify 
that as member of Armstrong's 
Acquisition Evaluation Committee 
ho and other Armstrong officers 
visited Thomasville twice and 
met with the President of 
Thomasville six months before 
the plaintiff's first meeting 
with Armstrong's officers in 
July 1966. In addition, 
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Max Banzhaf (cont'd) 


F. S. Donnelly, Jr. 

Vice President and 
General Manager, 
International Operations, 
Armstrong 


Thomas A. Finch 

President of Thomasville ; 
and Senior Vice- 
President of Armstrong 


Mr. Banzhaf will testify that, 
to his knowledge, the plain¬ 
tiff never made any intro¬ 
ductions or arranaed any 
meetings between Armstrong 
and Thomasville, or partici¬ 
pated in negotiations in any 
way. 


Mr. Donnelly's testimony 
will be that Thomasville was 
never covered under the Con¬ 
tract with plaintiff, that 
he specifically told the 
plaintiff to stay out of the 
Thomasville situation, and that, 
to his knowledge, plaintiff 
never made any introductions or 
arranged any meetings between 
Thomasville and Armstrong or 
participated in negotiations 
in any way. 


Mr. Finch will testify that 
he had met members of 
Armstrong's Acquisition Evalua¬ 
tion Committee six months be¬ 
fore plaintiff had any contact 
whatsoever with Armstrong, and 
that the plaintiff did not 
introduce him to any Armstrong 
personnel, arrange any meetings 
between Armstrong and Thomasvil] 
or participate in negotiations 
in any way. 
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IT err If*. C.r. ~:.:.I::: 

;,3 a ’jit r/V year recent visit vlt'n :?:.’rn. Vc w-wcT; rr.d ihlnna 
1 ' ■) c it.? c. * *'■'"**'!.1*,'"*, i iv'cU.cvjLii'* X*iuv%-2? 

• *••#■'> v.vi • ! i c.'jt '.3 .yst ~h - •'i* or *?. m 01 % ♦ or x.i- 

,. •. . *. * ^ c ■'» or c^Vir r* jv^.i r.*« :.r 'r.co xo» i. iro^cijCuLQ 

involv.!".'! ct.u .:..nic3 for possible ccralalticn by us. 

1. V.o vill not be lic.blo for pwt cUibwmcner.tn cr exponser, of 
:...iy idul c r r.v.cure u.de cr ir.tusvea, 'ey you la your cerrcii 
-p-... cc—‘rules »cr TijAwf.'iw acquisAtucn sy us, even tnouTH 
C co a suauIi. of a I’-Vb'estion iron us. 

2. '.To fee or other ccrvcrvution choll bo due Givi poyabla bo 
, 'Ou In cry titrcvllcii vwLoso nr/l iv /ell ihc transaction, bused 
vr.'.'.i an Goruir/idlcn found or r.o~.otictsu by you, ic uovu.U.y 
closed cr cor.x'-mbcd. fuo ct:,pe cf r.cpstlxtions ruLCUsd ct 
the bi.no of my iyd.Lv.ro cf o. dr; llL moll bo ivsilwicb c;o sor 

a *e e in cemeer.ed. In oiler vords, no f'.o vill bo yr.y- 
rblo bo ycu vi.on the trsnsuevdon is not closed, irre:>vsctlvo 
cf vhzb.'.or the failure v.o close in duo to cone net cr 
failure to cct cn ovr pert or on the pert of a prospective; 
caller. 

3. If end nh.on you cubedt a proposition to un for consideration, 
vc vill, vithin fourteen (1*0 d:ya after our receipt of such 
c.vsficeicn, id'orv you of cur interest, if my, therein owl 
of my furt'.’.or action, sued c.3 cy-.\byir.~ rdditionnl ini'er.sa- 
titn cr wyctlatir.-, vhich va vi:.li to have done vith re meet 
thereto. 

d. *!ia event you cu'rd.t a pom,foie aerv.irltion \?’."dch her. 
there vOferu b .vn coeeidered by u.e, cv,.n tv.ov.yi no r.m.otia- 
tie.v vlt.n respect f’.ercto 2r-d Vfur.n place, and irrecpcctiva 
of vho coiVreu v.vroof (ivmelicra, cucioucra, be.f.cra, 
employees, outside dircctora, other brchcra or c.\7 other 
tourcc), vc vill advice you prawtly of tiiot fact end. 
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ciooiy; yvico thereof cn tun I7 oi/ Yorl: Ctoci: fexV.myo on t:ia 
duto of cloeirr. v.e trr.rruoticn. Cold foo r'v.ll Vo r.r.yc.blo 
to you vithin fiftox\ (lp) dr.vo after tlio clorli'.y. ’..’j 
rjc_-r;e-t’-.e optica to urv_rr: e - for the cellar in cc'.v cuch 
trcncacticn to pay yo'ur foo in c.ccordunce \;ith t-d.3 u.yrcecent. 

ilicre ray be cccnoiono vhen vo ve*.ld \7.eh to consult 
you in the ccr.ord crea cf cccuicitiona cr vltli raferonee to 
a rpccilic ccr-Jdciti.cn cawvatlr.*; iron a coui*cc other tivui 
yea". Ve et.eu'.d ll:e to ft-si ivco to call upon you, vita tins 
veiiorctontlir.^ fret your coin cc-.-'enecticn in cadi ruch cose 
vedd Vo id::;d Vy reudd c f.-oi-.eoni prior to year roudcrJLna 
ce^y cuen conouj-tir^ cevr/icca to uo. 

: vo consider n poc.e-iblo' rerviaitien received from c cov.rca 
dor fun you, col, (...for ir.v..v..eyou to iv:.;;oti:.to tho 
r-u for un, v-.? ir..;*:r.:et j*ou to f-teeind; your cct Lvitico i.n 
onnectirn fncrcviih, ve \.*.'.Ll pay you tvo-flrdc (f/3) cf f.o 
00 provided in per: ~vph o if vo cc.na-xeent: that r.oqdsitdoa 
vitliiu ft ]>jriod of t-.iuivty-four (i : 0 uontho oit-.-r the uacu of 
our cold iiintruction to >x>u to teroinato your ectivitica. If 
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(Tn chamberr..) 

(Uiscusnion off the record.) 

Tlir. COUT.T: nn the record. Under paragraph 1= of 

the answer. all*. the second defense, U is -fto* tent 
til0 complaint tails to state a claim neon which relief 

can be qrantod. 

Do you press that? 

M ,q pr.iriOVrR: VJ« don't press that, youi. Honor. 

7 ,, r cotnT: It is stipulated that the defense 

is withdrav/n. 

Secondly, under 10, the so-called third defense, 
'each claim aliened in the defense is barred t” the 
applicable statute of frauds, ho you press that? 

MU. Pirnoynu: Ho, WG withdraw taat. 

THb COUIT: That is withdrav/n. 

v;hat about this accord and satisfaction? bo 

you press that? 

M". PE'JWOYIIR: v; e P rosG that. 

,.| in cram-: in brief, what do you claim on that? 
piri.'lOYU": May I no over the facts briefly? 

| i think it will help put it in perspective. 

■nn: COURT: was there an instrument or paper? 

m o . pr.imvr.u; yos. 

' on.PT: Where is it? I’rortucott. 


SOUT..E.R MIMl COURT ME PORT CRT. Mr-COURT ROUTE 
POI i V •< U»Mt NEW vr.«« NV CO 7 «M> 







-17- 


ndk 

»«R. IMlilMOVJV’: I didn't; briiv it with no. ilr. 

Samuels had a written contract with Armstrong — 

TUP COURT: bon't you have a copy of it? 

MR. PUMMOYFR: Yon, I do. 

TUJ' COURT: This in a cony of the aliened 
accord and satin faction? 

MR. pr/mvi’P; Mo, this is the aliened contract. 

Till: COURT: t want tint. 

MR. PENUOYhR: It in the payment of $9,000 to 
Mr. iJnnucln 1)'/ reason of his finding of the Babbitt 
transaction. There are two transactions involved here, the 
Thonasville furniture Conoany, which Armstrono acquired, 
and the Babbitt Company, which Armstronq acquired, and it 
was aqroed with Mr. Samuels that ho found Babbitt. 

I’ll!' COURT: You assort, an oral contract of 
accord and satisfaction, is that, it? 

mr. KKIIIMI’R: A 0 otter. 

Till' COURT: Where is the letter? 

MR. ’<l'IMUr.R: The clerk called me up for this 
conference, and I specifically aided him if there we re 
anv documents v/e should brino, and the clerk told me no. 

Til! .’COURT: What clerk told you no? 

MR. KRTnURR: The clerk who called up from the 

office. 


SOUTHERN DISTRICT COURT REPORTERS, U S. COURTHOUSE 
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EG 


VI in OOUnT: I don't think ho should have to (.oil vo 
to brin<j a ciocuiicnt. You don't havo a copy of the 
letter? 

M'v. KRIIIMr.R: Ho, your Honor. 

TliH COURT: Thin in useless. 

MR. KKlinr.R: There arc so many documents in this 

file -- 

71 in COURT: I know, but you are defendinq an 
action. The number of documents in the file doesn't mean 
a thinq, unless you are cryinq sort of an inability to 
meet your defense. 

What do you say it said? './hen was it dated, 
when was it niven, when.the payment was made? Have you got 
anv facts about it in mind that arc available here? 

MR. KF.IHHRR: Pavmcnt was made in Occcmber of. 

19 07. 

THF COURT: Was there a check passed? 

MR. KHIHURR: Yes, your Honor. There was. 

71 ;P COURT: no you have a copy of the check? 

MR. KniHNKR: Yes, in the oflice. 

7 JU’ COURT: Hut not here. 

What do you say is the reason for this defen.»e. 
How can you make out a defense of accord and satisfaction? 
Is payment of 01 ,000 conceded? 
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1 

null; * 19 - [3 


2 

MU. LKSCll: T. believe it. in. 


3 

Tim COURT: All right. Suppose $o,000 was paid. 


4 

Aro there any papers to support what it was supposed to 

1 

1 

5 

be for except this letter? 

; 

6 

MR. Krill'ICR: Yes, your Honor. 


7 

TIIP. COURT: What? Any papers? 


8 

MR. PKIJMOYER: This letter, the letter addressed 


9 

to Mr. Samuels. 


.0 

Till' COURT: Is that all, Mr. ^ennoyer? 


11 

MR. PETIUOYER: Yes. 


12 

T11C COURT: What does the letter cover, what 


13 

does it say, if you know? This is a useless conference. 


14 

X think I will adjourn the conference. You should come 


15 

v/ith vour oapers. I guess you better make it next Monday 


16 

morninq, 10:00, and bring your paoors and instruments, the 


17 

documents, which support your defense. 


18 

Can vou toll the* gist of the compjlaint. ihere 


19 

are four actions. 


20 

MR. LF.SCI!: Two are in contract, two in quantum, i.ici 


21 

Mr. Samuels claims ho is entitled to $4,300,000, 


22 

which is three percent of the purchase price of $100 million 

• 

23 

•rim COURT: The first one relates to the acquis¬ 


24 

ition of Thomasvillc? 

• 

25 

M’'. LBKCII: Yes. 
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•I’IM: COURT: What do you have on proof? 

MR. LEECH: All I can aav is what I read in the 
memorandum cominq down hero hut I understand there is a 
written commission aqreencnt dated Auqust 25, 19CyG. 


«UP. COURT: Do you deny a written commission 


contract? 


MR. PENNOYER: No. 

'i’lir. COURT: That is wronn with the action? 

'AR. PEN NOV HR: It wasn't covered by the contract, 

and the nan didn’t do anything under the contract. 

rpjp’ COUP.T: Do you have a cony cf the contract. 

MR. PCMNOVP.R: Yes, it is attached to a trial 

brief. This is the contract. 

THE COURT: What do you say this covers, if >ou 

know, Mr. Pennoyer? 

MP.. PENNOYER: Paragraph G says that Samuels is 
entitled to a three percent commission it he finds, 
negotiates and consummates a transaction, and it is our 
position - let mo say the other parmraphsalso involve 
lessor decrees of service. It is our position that damuels 
neither found nor ncqotiated nor consummated, and I say 
that because before the date of that contract Armstrong had 
already been to visit Thomasvillo twice in the previous . 


year. 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
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null: 


2 

Till; COURT: You say the* plaintiff did nothing to 


3 

consummate it? 


4 

PFUIIOYF.R: That's correct. I am qoinq by his 


5 

own story juxtaposed against the actual chronology. 


G 

MU. Ki’.liriF.R: Under Section 4 there is no fee 


7 

nay able iC plaintiff’s submission of possible .acquisition 


8 

have already cone to Armstrong's attention. 


9 

T11C COURT: Is that what it says in paragraph 


10 

fourth? 


11 

MR. KF.IIPIF.R: Hection 4, vcs. 


12 

TUC COURT: Do you want to say anything on that. 


13 

Mr. T.csch? 


14 

MR. LF.PCU: I suppose we have a lot to say but 


15 

as I said to your Honor ott the record Mr. r.ould who is 


16 

ooinq to try this case was called on an emerqcncy to 


17 

1 Wanhinnton, and Mr. Shelton, who knows somethin., about it 


18 

couldn ' t be here. •» 


19 

% 

TUH COURT: I simply want to do what wc can and 


20 

then wo will adjourn. 


21 

Mow, the second cause of action, what is that 


22 

about? 

| 

23 

MR. PEUNOYF.R: That is quantum merouit on the 


21 

Thomasvilie transaction. 

1 

25 

Til)’. COURT: Ho oral or written contract at all. 

1 


southern district court reporters, u.s. courthouse 

rOlfT SCiU ARE. MEW YORK. N.Y. CO 7-4SB0 






-22- 


M”.. PENUOYER: Uo , that vould ho outside any 


oral or v;ritton contract. 

Tllh COURT: Han there performance? 

MR. pr.MTIOYl'R: There war. not. lie neither 

found nor negotiated nor consumma ted. 

MU. LURCH: These are the same issues as relate 

to the first cause of action, except they are on quantum 
merouit.It is an alternate theory on the first cause of 


action. 


T1IH COURT: What company? 

HR. LESCIl: The same company and the same v?ork. 

TMF. COURT: The same basis? 

MR. LEECH: Yes. 

THE COURT: What is the third? 

MR. PENNOYER: The third and fourth relate to 

the Babbitt transaction. 

THE COURT: VJhnt» is the third? 

H n, pr.M'inyrr.: The third is under the contract, 
nrieny, wo admit that Samuels found Babbitt. »<» hi "'° 
not admitted that he negotiated or consummated hut uc 
nevertheless paid him throe percent o- '.300,000 which was 

the payment made. 

Tin: COURT: Three pcccont of liow much? 

' MR. PirnOYER: of 1100,000, or $R,000. \nd that 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTHOUSE 
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is the sub ioct or n letter to which wo earlier referred 
and wo don't have with us. .Samuels is claiming that sub¬ 
sequent to that Armstrong paid more to the babbitt 
Company for what they qot from babbitt for the acquisition. 

Tin: COURT: Did it? 

HP.. PRNUOYRR: It is my understandinq they did 
not, and wo haven't been able to develop that. 

the COt PV1’: Do you know anyth inq about that? 

MR. Ml SCI!: Yes. My understanding is that the 
aqreement says as follows with respect to the purchase 
prise: "The purchase price payable by Armstronq shall be, 

A, the sum of $300,000 for all of the assets and rights to 
be convoyed to the hereunder except inventory, so that the 
inventory is excluded from the $300,000 purchase price 
and, 11, with respect to inventory the value hereof deter¬ 
mined in accordance with exhibit b hereto, and Inhibit li 
is a list of prices." 

TI!M COURT: That does that make the base amount 
anainst which some percentage might be drawn? As it is 
claimed, at least? 

MR. hl'.ncil: My understanding that our claim was 
that it was $2 million - that is, the contract price when 

inventory was included was million. 

T!!R COURT: How much was the inventory? 


SOUTHERN DISTniCT COURT REPORTERS U.S. COURTHOUSE 
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Mp %< l.i'.ncn: That would »ko the invontoiy 

$l, 7on , non . 

Til!', com;: Tlwtwould leave tho not $300,000? 

MM. T.nsril: Thai: would rionn Lli.1 li throe percent 

of that would ho SO0 00. 

MP. pr.M!10Yr n : Tho trouble is wo haven’t boon 
able to develop any additional paynont. it was never 
developed in discover-, and wo have cone up against a 
dead end every time wo triad to fiqure not what additional 
non ion wore on lrl lot alone what they wore paid for. 

Till! COUMT: I should think you would know. 

Mr*, pirriovcn: I should think I should, your 

Honor, but I have boon nrosr.inn for this and haven’t 
been able to make it. 

Tiir: COIJMT: Those payments were made by your 

defendant, weren't they? 

Mb. PBH’.invr.P: Certainly, if they were made. 

Yon have been into it. «IU you onplain it? 

MU. KUIinimi: Your Honor -- 

T!l!'. ’OU'tT: Is there any indication this .>9,000, 

or throe percent of $30Q,00f\ was indicated as a payoff 

for the Tirst two causes of action? 

MM. priTiOY-H: Ho, there in no relationship. 

T!IH coinT: I low do you draw it: then? You don t 
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claim that? 

fl”. PCUflOYPR: Vic don't claim that the $ 1,000 
in accord and satisfaction of the Thomnavillc counts. 

TIM' COUUT: VIhat do vou claim? 

•II 1 .. PKNHOYKR; That it was in accord and satis¬ 
faction or the Babbitt transaction. 

Tur. COURT: Is that in dispute? 

m . i.r.SCU: I am sure it is in dispute, yes. 

-r r • i f-iion thnrf 1 is a pucstion of 

Tlin COURT: If it is, then t.acre 


f act. 


The fourth cause of action, what is that, just 


more about Babbitt? 


MP,. PKUUOYr.it: Quantum merou it about Babbitt. 

Tin; COURT: That's all for now then. 


SOUTHERN 


DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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(in 

c 11 amber j 

) 



THE 

COU RT: 

I thought Mr. cVjuIu 

was coming. 

-V 

MR. 

LESCH : 

Since 1 first spoke 

to you, Mr. Could 

assigned 

this 

case to 

me to try. 

• 


THE 

COURT: 

Are you going to ta 

he it? 


MR. 

LESCH: 

Yes, I am going to 

take it. 

* 

THE 

COURT: 

Are you prepared to 

, at least outside 


of the hearing the Court, participate in any settlement 
negotiations? 

MR. LESCH: Yes. 

THE COURT: Have you done so already, or do you 
want to go out and do so now? 

MR. LESCH: Well, I spoke to Mr. Pennoyer last time. 

Is there anything more that you want to say? 

THE COURT: I don't want to go into it myself, Lecaurc 
it is a nonjury case. I don't want to hear the numbers. Dut 

if you want to go outside -- 

MR. PEUUOYER: We have never discussed settlement 
with your predecessors, or indeed anybody, and in fact I have 
no money. Co it makes it -- 

THE COURT: You have no money? 

MR. PEUiJOYER: No money. 

THE COURT: The corporation has no money? I don't 
expect you to have any. 


«, ...r . ... 'i m 'in ••• • * i «uiiTiinii»,r 
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* B 

a 

> 

Uo you want to discuss it briefly with 

3 

v 

counsel outside? 

4 

-y im . miUOYER: Well, mayoc it would bo easier if nr. 

5 

... uiMf. bit. hut I think since — 

bcseii yot into the case a litLU. 

6 

MB.' LliSCH: I an, now familiar , since wo last — 

7 

THU COURT! 1R3 says ho is now familiar with it. 

8 

HB . USSCIW Vos, 1^ have road all the depositions. 

9 

. n , B COURT: lie has instructions from Hr. Gould, 

10 

I take it? 

11 

HR. LESCHi That is correct, yos. I road all the 

12 

depositions and the exhibits in the case, and I am familiar 

13 

with it now. 

14 

MK.PISMNOYEK: Well, our position is very simple. 

15 

Your honor will recall there arc the two acquisitions or 

16 

matters, the Tnomasville Furniture and the babbitt, Tnomas- 

17 

ville being Count 1 and 2, and babbitt J and 4. 

18 

TUb COURT: Yes. bo you press all these? 

19 

MR. LKSCli: Yes. 

20 

MR. PUtJi-IOYEK: And on th.e Tliomasvillc, our position 

21 

is that Samuels, plaintiff, neither found, negotiated or j 

22 

consummated the ThomasvUlo deal, and there just isn't anythin 

23 

to talk about. 

24 

on the Babbitt, we have paid in $9,000. and one of 

25 

the defenses, affirmative defenses, is accord and satisfaction 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 
19 


CO 


Have* you paus' d out 
to post-trial papers? 

fill. LKSCli: Yes, we 
Tllb COURT: You each 
HR. PbNNOYbR: Do I 
those before the trial starts? 


those instructions relative 

V 

have those. 
have those? 

understand your liOnor likes 


* 

Tllb COURT-’ No, those are post-trial. 

T 


MR. PbNNOYbR: Right. 


Tllb COURT: 1 would like a very short memorandum 
about any particularly evidentiary questions before trial. 
Confine it to evidentiary questions. 

MR. PbNNOYbR: We have filed a — 

Tlib COURT: 1 will .waive any request for proposed 
findings of fact and so forth before trial. They are not too 
helpful, because they all have to be tied in to cither some 
exhibits or some testimony. 

MR. PLNNOYbR: We have both submitted trial 

memoranda. 


20 

21 

22 

23 

2-1 

25 


Tllb COURT: You have submitted a trial memorandum? 

MR. PbNNOYbR: both of us have. 

Tllb COURT: Pine. All riyht, about the 9th. It 
may not be exactly the 9th; it has to depend on the cases 
which go before it. Is there any chance that it might be 
reached before the 9th? 
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TllH CLERK: I don't believe iso, Judge. 

Tlid COURT: You had bettor take it to follow a 
criminal case, United States v. Kim. If those settle, I will 
call you in. I don't give firm dates for future trials. If 
I did, that might lessen considerably the amount of accomplish 


ment. 


Lancas ter. 


PEiiiJCYER: We have four people coming up from 


TUE COURT: Pennsylvania? 

MR. PEUhOYER: Yes, sir. 

THE COURT: Well, that is not a foreign country. 
All right, unless you got some problems. 

MR. LESCli:. Wo. 

THE COURT: We will call you in when we are ready, 
MR. PEMNOYER: It will be about the 9th? 

THE COURT: We will call you as soon as v.c hnow. 


SOU T HERN D.STKICT COURT RE PORTERS, US. COURTHOUSE 
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1 

yawe 


2 

Mr. Lesch? 


3 1 

MR. LESCH: Uo, your Honor. 


1 

4 

THE COURT: \ hat requires writing? What is the 

j 

5 

authority for that? What I am driving at, obviously if there 


6 

is a good accord and satisfy, there is no need of our stand¬ 


^ | 

ing around here four days trying this case. 


8 

MR. LESCH: T think the transmittal letter for the 


9 

^1,650 check makes it clear that that check related only 


10 ! 

to- 


ii 

THE COURT: Are you ready, both sides, on the clair 


12 ! 

of accord and satisfy? Are yovi ready, Mr. I.csch? 


13 

MR. LESCII: Yes. 


14 

1 

T11E COURT: Mr. Pennoyer? 


15 

MR. PENNOYER; Yes, your Honor. 


16 

THE COURT: I will hear that first. 


17 

MR. PENNOYER: before we start, your Honor-- 


18 

1 

THE COURT: Anything wrong with that? 


19 

MR. LESCII: I think the accord and satisfy claim— 


20 

I'm not sure, but I think it relates entirely to the Babbitt 


21 

transaction; is that right? 


22 

MR. PENNOYER: It does. 


23 

THE COURT: It relates only to babbitt? 


24 

MR. PENNOYER: That's correct, sir. 


25 

THE COURT: That cut'3 our case in two at .least. 
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gawe 



MR. LESClls Very well. The major transaction is 


Thomasville. 

THE COURT: I? it is so obvious that it should be 


5 jl accepted as a complete accord on babbit, 1 will take it. 


6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 
17 



18 

19 

20 



MR. PENNOYER: Before we start, your Honor, may 
I introduce Mr. Pulkrabek from Pennsylvania, from the Arm¬ 
strong Company. 

lie's an attorney admitted to practice in Pennsyl¬ 
vania. I ask that he be permitted to sit. 

THE COURT: Yes, there's no objection to his 

sitting here at least. 

MR. LEECH: Certainly not, your Honor. 

THE COURT: Who is the other gentleman? 

MR. PENNOYER: Mr. Keihner, associate with me. 
THE COURT: What is your name? 

MR. KEIIINER; Bruce Keihner. 

THE COURT: Who is this? 

MR. PENNOYER: Mr. Yasky, my associate. Sitting 
with us is Mr. Samuels, the plaintiff. 

THE COURT: All right. That's in order. 

Proceed with the defendant’s claim of accord and 
satisfaction, then, Mr. Pennoyer. 

MR. PENNOYER: Shall I proceed? 

THE COURT: Yes, that's what I said. 

WITHFNN OlSTMf T tOUM I POHTI tl V « OlllM MOIJf.1 
I Oi I y *,«V AMI Ml w v*’l#r u < 1 O ■ 





-35- 


gawe 


MR. PENNOYER: For this plaintiff, I will call the 


plaintiff to the stand at this tine. Mr. Samuels. 
THE COURT: All right. 


HARR Y 


S A M UE L S, 


called as a witness by the 


defendant, having been first duly sworn by the Clerk 
of the Court, testified as follows: 

DIRECT EXAMINATION 
iiY MR. PENNOYER: 

MR. PENMOYER: Your Honor, I will first ask that 
there be narked as Defendant's first exhibit-- 

THE COURT: Show it to the clerk and have it narked 
for identification. 


14 That is the process which we utilize. 

|| 

■ II ' 

15 MR. PENNOYER: I ask that it be, a contract dated 
1C |j August 25, 1966 , as defendant's first exhibit for identi- 


fication. 

(Defendant's Exhibit A marked for identification.) 

THE COURT: You nay or may not take proof on its 
identity. Any objection, Mr. Lesch? 

MR. LESCH: No. 

THE COURT: All right. Mark it in evidence. 
(Defendant's Exhibit A for identification received 
in evidence.) 

MR. PENNOYER: I next ask that there be narked for 


SOUTHERN DtSTRI 1 COURT RFPORTERS. U S COURTMOIISF 
I »»| I V V. ' HI Ml f* i Ol«»* NY f O / V 




-36- 


gawe 


Samuels - direct 


identification as Defendant's Exhibit 13 , letter fro..' :r. 
Samuels to Mr. Donnelly dated October 24, 1966. 

(Defendant’s Exhibit li marked for identification.) 
.MR. PENNOYER: May I approach the witness, your 

Honor? 


THE COURT: Yes 


DIRECT EXAMINATION 


BY MR. PENNOYER: 

Q Mr. Samuels, I show you Defendant's Exhibit U for 
identification arid ask if that is a letter you sent Mr. 
Donnally, that is a copy of a letter? 

THE COURT: You don't need to read it if you 


recognize it. 


time. 


Yes, this is a letter that I wrote to Mr. Donnally 
MR. PENNOYER: I offer it in evidence at this 


MR. LESCH: No objection. 

(Defendant's Exhibit D for identification received 


25 l! 


in evidence.) 


q Mr. Samuels, Defendant's Exhibit B which I just 
showed you is a letter you wrote to Mr. Donnally of the 
Armstrong Cork Company, is that correct? 


A Ye: 


0 That is the letter by which you mrcught to the 
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2 

attention of Armstrong Cork Company the possibility of 


3 

acquiring babbitt Company? 


4 

THE COURT: Are you objecting? 


5 

ft 

MP.. LEECH: I object to the form of the question, 

your Honor. 


7 

THE COURT: Sustained. It speaks for itself. 


8 

I suppose that is the objection. 


9 ! 

MR. LE3CU: Yes, it is, your Honor. 


10 

MR. PENUOYER: All right. 


11 

Q Mr. Samuels, subsequent to your sending Defendant's 


12 

Exhibit L to the Armstrong Cork Company, did you narticipate- 

- 

13 

A Subsequent to what? 


14 

THE COURT: Listen, listen. 


15 

Q --to your sending Exhibit 13 to the Armstrong 


16 

Cork Company, did you participate in any negotiations leading 


17 

to the acquisition of the babbitt Company? 


18 

MR. LESC!1: I object to the form of the question. 


19 

THE COURT: Sustained. 


20 

I don't know what that has to do with this phase 


21 

of it anyway. 


22 

This is solely the question of accord and satisfy. 


23 

Get to that. 


2-1 

MR. PENNOYER: I'm coming to it, your honor. 


25 

THE COURT: You are going a long way, around three 

or four barns. 

% 
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gawe Samuels - direct (o) 

MR. PENNOYER: I will go directly, your Honor. 

Q Mr. Samuels, did there come a time when there was 
a dispute between you and the Armstrong Cork Company regard¬ 
ing a finder's fee under the contract which is now Defendant's 
Exhibit A for the acquisition of the Rabbitt Company? 

MR. LESCl-1: Objection. 

THE COURT: Sustained. 

Get to the check and whatever oral proof there 

may be _ 

MR. PENNOYER: Your Honor, I would like to make 
an offer of proof. I wish to establish that there was a 
disputed amount under the contract. 

THE COURT: I don't know why that shouldn't bo 

allowed, counsellor. 

MR. LESCii: I have no objection to a v properly 
phrased question on that issue. 

TilE COURT: All right. Re frame your question, 
counsellor. 

Q Mr. Samuels,--- 

THE COURT: Don't say what it was about, just say: 
Did you have a meeting with so and so, and when was it and 
who was there and who said what. I guess that's the way to 
approach it. 

q Did you have a meeting with Mr. Donnelly or anybody 
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from Armstrong concerning the amount of your foe ror the 
acquisition of the Babbitt Company? 

Yes. 

When did that ! .acting occur i 

■ i Tft-pr oart of December of 19G6. 
Sometime in the latter 

Where was the meeting? 

. , • v ^ t-eleohone conver- 

There was no meeting, it was a t_iep 


A 


o 


A 

Q 

A 


sation. 

Q 

A 


Between you and who? 

Donnelly, Mr. Donnelly. He was the treasurer 


12 I 1 

1 



THE COURT: Between you and fir. Donnelly? , 

13 



mil WITNESS* Too. lie was the treasurer of the 

14 

Armstrong 

Cork Company. 

15 



THE COURT: All right. 

16 

1 

| 

Q 

You were here in New York at that time? | 

17 

| 

A 

Yes. 

18 


Q 

And the conversation was by phone? j 

19 

1 

1 

1 

A 

That's right. 

1' 

20 | 

| 


Q 

What did Mr. Donnelly say to you and what did you 

21 

say 

to him? 

22 

l 

A 

, . •'Hirrv it looks as though we 

Mr. Donnelly said, ilany, j 

1 

23 

are 

g 0 j. n g to close this Bobo deal end I would UHe to as, you, 

24 

- 

take 

a lower • fee than that which I expressed in the con- 


25 
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I'd say "Why is that, Fred?" 

He says, "Well, you attended only one meeting. 

You don't negotiate." 

I said, "You didn't permit me to negotiate." 

ile says, "You didn't close the deal." 

I said, "If you dont permit me to negotiate or 
close, how do you expect me to negotiate or close. You 

didn't let me know you were closing it." 

Tie said, "it isn't much of a deal. I think you 
ought to take one per cent." 

I said, "Fred, I will stand by the letter of the 
contract, and the contract says 3 per cent, and I spent a 

lot of time a lot of effort, a lot of money in submitting 

many, many deal 3 to you, and since the small one closed only, 
I think I am entitlted to the 3 per cent." 

THE COURT: How much was one per cent? 

THE WITNESS: $3,000, Judge. 

Q What was 3 per cent? 

A $9,000, 3 per cent. 

Q what occurred with respect to this matter after 
that conversation? 

THE COURT: Is that all the conversation you had? 

THE WITNESS: Judge, I talked to him at length 
daily almost around that period of time. 
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8 


11 




14 




17 ! 

!i 

18 

19 I 


20 

21 



22 

23 

24 

25 


ll 


gawe .'Samuels - direct 03 

THE COURT: I'm not asking that. 

Is that all the conversation that took place on 
this December occasion in 1966 by telephone? 

THE WITNESS: Yes. I think there was some more 
said that i3 pertinent to this matter. 

THE COURT: What was it and who said it? 

TJIE WITNESS: Donnelly said, "You ought to take 
one per cent because the company feels that that is ample 
and sufficient for the work you did in this deni.” 

I said, "Fred, you offered mo a per diem retainer 
of 500 or Cl,000 a day to work for you on acquisitions." 

I said, "No, I want what the contract says. That's 
all you are offering me now is $3,000." I said, "After five 
months of work?" 

He said, "That's all the company wants to pay you." 

I said, "I think you ought to tell the company that 

- 

I stand by my contract." 

Q How was the conversation left? 

A That's the way it was left. 

Q Didn't Mr. Donnelly toll you to think it over for 
a few days and call you back? 

A No, I don't think so. I t^ink we had another 
conversation afterwards, a few days Inter. 

He said, "What are you going to do about that JJabo?" 
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"I 3aid, "As far as I am concerned, don't close 
the deal if you didn't close it because I am going to stand 
by my agreement of 3 per cent." 

That was all there was to that. 

9 Can you fix this second conversation by date? 

A It must have been two or three days after the 

first conversation. 

9 Would this be in the early part of January of 1907? 

A Ho, I think it was the latter part of December. 

Q That is, the second conversation you think was the 
latter part of December? 

A That's right. That war, disposed of very quickly. 

We never talked about it again until I got the check a year 
later. Almost a year later I got a check of £9,000 in the 
mail without any forwarding letter or anything.. 

0 Did you negotiate that check or cash it? 

A I deposited it. 

THE COURT: When did you receive it again? 

N 

THE WITNESS: I think it was sometime in December 

1967. 

THE COURT: $9,000. '/ou say you deposited it? 

THE WITNESS: Yes. 

TIIE COURT: Did you have any other conversations 
about it with Donnelly? 
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TIIE WITNESS : No. 

MR. PEIJNOYER: I ask that this letter be narked 
for identification, being a letter dated December 12, 1967 
from Mr. Donnelly to Mr. Samuels. 

(Defendant’s Exhibit C marked for identification.) 
Q Mr. Samuels, I show you Defendant’s Exhibit C 
for identification and ask you if that is a letter to you 
from Mr. Donnelly dated December 12? 

THE COURT: ’67. 

MR. PENMOYER: ’67. 

THE WITNESS: May I ask my counsel whether this 
was in the file, Judge? 


14 


15 


16 j 

17 

18 

19 ! 

20 I 

21 
22 

23 

24 


II 


THE COURT: No, look at it and see if you can 
tell. It doesn't make any difference what file it came 
from. 

A I don't remember it, but it night be. It might 

be. 


Q Do you remember— 

THE COURT: r| ’hat's an ambiguous answer. 

A If it was in my file, I would say it was. 

MR. PENNOYER: May I explain? This is our copy 
of the letter from our file. 

THE WITNESS: There's no signature on here, Judge. 

MR. PENHOYER: The question is-- 

THE COURT: If you want to introduce it against 
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Camuels - direct 


the plaintiff here, you have to have sone signature which 
would warrant its admission. 

MR. LESCH: We have no objection to it. 

THE COURT: All right, mark it in evidence. That's 
the simple solution. 

(Defendant’s Exhibit C for identification received 
in evidence.) 

THE COURT: You say F. S. Donnelly, Jr., was 

treasurer? 


THE WITNESS: Ye3, sir. I don't know if ho was 
treasurer at that time. He was treasurer when I negotiated 
with him, in '66. 

the COURT: Would it be conceded at the tire of th 
writing of this letter, Mr. Le3ch, that Donnelly wa3 the 


treasurer? 


Honor. 


MR. LESCH: If Armstrong so represents— 

MR. PENHOYER: We do, sir. 

MR. LESCH: Yes. 

THE COURT: All right. Anything further? 

MR. PENNOYER: Nothing further at this time, your 


THE COURT: Cross, 


SOUTHERN OlST m T COURT REPORTERS. U.S. COURTHOUSE 
roi IV . Ml # YORK. MV. ( o / 4*»M0 


is 






-45- 


1 

gawe Uamuels — cross 


0 

XX *■ I 

1 

CROS3 EXAMINATION 

• 

3 

BY MR. LEECH: 


4 

q in your conversation with Mr. Donnelly in December 

• 

5 

and January, Mr. Samuels, did he toll you what the price of 


6 

the acquisition was, whit the cost of the Babo acquisition 


7 i 

was? 


8 i 

A Yes, sir. 


9 ! 

1 

Q What did he tell you Armstrong had paid? 


10 

A $300,000. 


11 

Q Did there core a time when you learned or hoard 

1 

12 

that Armstrong had paid more than $300,000? 


13 1 
| 

A Yes, sir. I did. 


14 

1 

(j Directing your attention tc Defendant's Exhibit 


15 

C, v;a 3 it before or after December 12, 1967? 

! 

I 16 | A It was after December 12. 


** 17 

<j Approximately how long after December 12, 1967? 


18 

A Oh, about four or five months. 


19 

Q V/hat did you hear with respect to the acquisition? 

i 

20 

A I heard they made a number of deals. One deal— 


21 

MR. PENMOYER: Objection as to what he heard, 


22 

your Honor. 


23 

TllE COURT: Move to strike it, counsellor. 


24 

MR. PENNOYER: Move to strike the answer, your 


25 

Honor. 
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Samuels - cross 
THE COURT: Yes, granted. 

MR. LESCli: I have no further questions. 

THE COURT: T want to asl: a question. 

What, if anything, did you do after the receipt 
of this letter, Exhibit C of the defendant, which is dated 
December 12, 1967 and signed apparently by F. 3. Donnelly, 


Jr.? 


THE WITNESS: At that time. Judge, my relationship 


with Mr. Donnelly— 


THE COURT: I said what did you do? 

THE WITNESS: Nothing, Judge. Sorry. 

THE COURT: ’..'lien was this action started? 

Will counsel stipulate? 

MR. LESCli: Yes. 

THE COURT: The date of the summons filing. 

MR. LESCli: Started in the State Court by service 
of summons and complaint on July 2, 1969, your Honor. 

MR. PENNOYER: So stipulated, your Honor. 

THE COURT: Between December 12, 1967 and July 
2nd, 1969, did you communicate at all with tne defendant? 

THE WITNESS: I think I had one conversation with 


them. Judge. 

THE COURT: With whom? 

THE WITNESS: Mr. Donnelly. 
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2 

THE COURT: Where was that and when? 

3 

THE WITNESS: It was in his office. 

4 

I 

THE COURT: When? 

5 

THE WITNESS: The early part of '63. 

6 

THE COURT: Who was there? 

7 

THE WITNESS: Mr. Donnelly. 

8 1 

THE COURT: What was the exact date, do you know? 

9 

THE WITNESS: It was the early part of January. 

10 

I think I might have male the call from Chicago. 


THE COURT: It was by telephone? 

12 i 

THE WITNESS: By telephone. 

13 

TllE COURT: I thought you said it was at his 

14 

i 

office. 

15 

THE WITNESS: Wo. 

16 

THE COURT: What was that conversation— 

17 

THE WITNESS: It was— 

I 

18 

j THE COURT: V.’ith Donnelly? 

19 

THE WITNESS: I said, "I received the choc. Is 

20 

$300,000 the total amount that you"— 

21 

THE COURT: You said what again? 

22 

THE WITNESS: "Is $300,000 the total amount that 

23 

you paid," or words to that effect, "for this deal?" 

24 

lie 3aid, "Yes, $300,000." 

25 

I said, "Wasn’t there leases, wasn’t there royaltie 
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5 !| What does it say about the fee? What paragraph is it? Is 


it paragraph 6? 



11 | 



13 

14 

15 

16 


I 




HR. PENNOYER: Relating to this fee? 

THE COURT: Yes. 

MR. PENNOYER: I simply put that in— 

THE COURT: Answer my question. 

MR. PENNOYER: All right, your Honor. 

THE COURT: Doesn't it say 3 per cent? Can't you 

read it? 

MR. PENNOYER: I 1 :n trying to find the one that 
would apply. 

THE COURT: I thought it was six. 

MR. PENNOYER: That i3 not the one. 

THE COURT: Which one does apply? You say there 
v/as a written contract, I believe. Which one is it? Which 
paragraph is it? 

MR. PENNOYER: May I just look at it a minute. 

Judge7 

THE COURT: Yes. 

(Pause.) 

THE COURT: V’hat is meant by Habo in this letter 
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3 

4 jl 

II 

5 | 


!! 

8 ii 

i 

9 

10 
11 

I 

12 

| 

|| 

13 |; 

14 l| 

15 j| 

16 

17 Ii 

18 

19 

20 

21 I 

22 

23 

24 

25 


gawe Samuels - cross ^9j 

of December 12, Mr. Sai lels? Do you knov.'? 

THE WITNESS: There was a company by the name of 
E. T. Babbitt. It was listed at one time with the New 
York Stock Exchange. 

T1112 COURT: Tills letter of December 12, 1967, has 
no relationship then to Thomasvilie? 

THE WITNESS: No, sir. That was only with respect 

to Babo. 

THE COURT: Where is the check? Is that in evi¬ 
dence? Nobody submitted a check yet. 

MR. PENNOYER: Your Honor, we didn't submit the 
check. The witness said he cashed the check. Ho we didn't 
submit the check, your Honor. That's in the record now, 
your Honor. 

THE COURT: Mr. Lesch, will you stipulate that a 
check of $9,000 was paid to Samuels by the defendant? 

MR. LESCH: Mr. Samuels, you received that check 

of $9,000? 

THE WITNESS: t did. 

THE COURT: You deposited it? 

THE WITNESS: I noted there were no inscriptions 

on it at all. I deposited it. 

MR. LESCH: I will stipulate. 

THE COURT: That chock was for’uow much money? 
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THE WITNESS: $9,000, sir. 
TIIE COURT: All right. 


How much is the claim on the babbitt affair, 


Mr. Lesch? 


MR. LESCli: Your Honor, wo have evidence 
THE COURT: Answer my question. 

MR. LESCH: Approximately $3,000, your Honor. 

The COURT: I haven't yet learned what the rate 

was. Is it 3? 

MR. LESCH: 3 per cent, yes. 

THE COURT: 3 per cent is what? 

MR. LESCH: 3 per cent of $300,000 is 9,000. 

We have evidence that additional inventory was sold in 
excess of $100,000. 

THE COURT: Is that the claim of the Babbitt? 

MR. LESCH: Yes, your Honor. 

THE COURT: Decision reserved on this defense of 

accord and satisfaction. 

All right, go ahead with your plaintiff's claim 

on the first cause of action relative to j homasville. 

MR. LESCH: All right, your Honor. May wo have 

this marked as Plaintiff's Exhibit 1. 

(Plaintiff's Exhibit 1 marked D for identification, 
MR. LESCH; May we have this marked as Plaintiff 3 
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Exhibit 2. 


lamuels - cross 


tion.) 


ti on. 


(Plaintiff's Exhibit 2 marked for identification.) 
(Plaintiff's Exhibit 3 marked for identifica- 


MR. LEECH: ’.<’111 you mark this for identification. 
(Plaintiff's Exhibit 4 marked for identification.) 
MR. LESCII: Wouldvou marl; this 47\, please. 
(Plaintiff's Exhibit 4A marked for identification.)! 
MR. LEECil: Would you mark this for idontifica- 


(Plaintiff's Exhibit 5 marked for identification.) 
MR. LEECH? Mirk thin a3 Plaintiff's Exhibit f> for 


identification. 


(Plaintiff's Exhibit G marked for identification.) 

MR. LESCII: These are 7, 8 and 9. 

♦ 

(Plaintiff's Exhibits 7, 8 and 9 narked for 
identification.) 

MR. LEECH: I offer in evidence Exhibits 1 through 
A, 4A and 5 through 9 for identification. 

MR. PEWMOYKR: Defendant has no objection to 1, 

2 and 3. A 3 to 4, 4A, 5 and 6, Defendant has no objection 
except that it would like to reserve the opportunity to 
supplement these papers' if there are any others of similar 
import. 
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• 

2 

THE COURT: You have that anyway. 

3 

MR. PENNOYER: Secondly, they are fairly exten¬ 

4 

sive. I would like to check to make sure that they arc cor¬ 

1 

5 ! 

rect copies. 

6 I 

the COURT: What are they? What kind of papers 

7 

| 

are they? 

8 i 

MR. PENNOYER: They are docurents relating to a 

9 

distributorship agreement with the Babbitt Company and some 

10 

other Dabbitt papers. 

11 

THE COURT: You will have to fish or cut bait now 

12 

on this. 

13 

MR. PENNOYER: Then we will object to those. I 

14 

want to say to the Court, I think after the lunch hour we 

15 

can probably— 

16 

THE COURT: All right, I will reserve then at this 

17 

time. 

- 

18 

MR. T.ESCli: What about 7, 8 and 9? 

19 

MR. PENNOYER: As to 7, 3 and 9, we take the 3 ane 

(1 

20 

position. We object, but we think wo can clear the matter 

i F 

21 

i 

up after lunch. 

22 

MR. LESCIl: On the representation of counsel, T 

23 

am not going to subpoena anyone from Armstrong at this time 

24 

or ask the Court to direct someone to come in to identify 

25 

these documents. 
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THE COURT: May I see the exhibits that wore 

admitted? 

(Plaintiff'a Exhibits 1, 2 and 3 for identifica¬ 
tion received in evidence.) 

THE COURT: '.'hat's the gist of number 1? 

MR. LEECH: Your Honor, number 1 is a proxy • 
statement that was sent to the shareholders of Armstrong 
in or about 1968. The date appears thereon. 

THE COURT: What does it 3how? 

MR. LESCII: Tt shows there wa3 a merger proposed 
between Armstrong and Thomasvillo-- 

T1IE COURT: What dons it show the plaintiff did 

anything with respect to this? 

MR. LESCII: 1 will put in the plaintiff's testimony 
in a moment. This and the following exhibit shows that the 
merger occurred and the terms of the merger that did occur. 

THE COURT: That alone, of course, is insufficient, 
but go ahead. 

MR. LEECH: Exhibit 3 is just designed to show the 
closing price of Armstrong on the effective date of the 
merger. 

THE COURT: Ml right. That has something to do 

with the valuation? 

MR. LEECH: Yes, your Honor. 
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Samuels - cross U-• 

9 awe Direct 

TIIF. COURT: All right. 

This will be the plaintiff's case. 

direct examination • 

RY MR. LESCII: 

q nr. Samuels, what is your profession, sir? 

A i am an attorney at law by profession, 
u nro you admitted to the bar o. .low o 
A Yes, sir. 

q now long have you been admitted, sir? 

A Since Around March or May 1930. 

o Are you admitted to the bars of any other states j 
or courts? 

. nirfrirt Federal Court. 

A Acinittod to the System Diaictct, - 

q Khat business have you been engaged in? 

TUB COURT: Outside of practing law? 

! Have you over actually practiced law? 

I Yes, 1 practi-'ed law between the year 1130 and the 

year 1941 when I was drafted into the army. 

Q vmat business wore you engaged in after you left 

the armed services? 

ll A x ha ve been in the brokerage business acting as 

a finder or broKe.r in mergers, acquisitions and divestments 
THE COURT: t have a stipulation for settlement 
of an action, gentlemen. You may stay whore you are. 

41 

(Recess.) 

I -.o,t, • r,r, c r ™ m,5 ‘ 
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DIRECT EXAMINATION (CONTINUED) 


BY MR. LESCH: 


q Mr. Samuels, what do you do ns a broker-finder? 

A I find companies in the marketplace throuah 
knowledge of comoanies in the 3treot which I have acauired 
over the many years I have been in the business, through 
following the Wall Street Journal and the ads that appear 
therein to buy, sell or merge businesses and otherwise 
use ny ingenuity in talking to the presidents or chairmen 
of the boards or other executives of various corporations 
to'find out if there is anything they want to buy or sell 


or merge 


sir? 


Q how long have you been engaged in this business. 


A Approximately 34 years at this time. , 


Is it presently your exclusive source of 


livelihood? 


A Yes. 


q How long has it been your exclusive source of 


livelihood? 


A Approximately 30 years, I would say. 

Q Have you acted as a finder or broker for 
acquisitions that have actually been consummated? 


A Yes. 


Q How many of those have you assisted a3 a finder 

iOUTMCRN IMSTHI 1 COUIIT Ht'POHM MV II V i OlinTHC.MISt 
FOl. FV r » r J' *MF.. Hi W y()H ¥ , H.Y. M* 1 4 r .M0 
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or broker? 

MR. PENNOYER: Your Honor, T don't know what 

thin has to do with this case. 

THE COURT: What is that? 

MR. PENNOYER: I object. It's irrelevant to 

✓ 

this case. 

THE COURT: J will take it just aenerallv. 

It simply shows his experience, that is all. 

Approximately. . 

THE WITNESS: The avernqc is about two deals a year 
and since I have been in the business for 34 years, T 
would say somewhere between 65 and 70 deals, maybe a few 
more or a few less. 

Q Have you acted as a broker or finder in the 

•bjrniture field? 

A Yes, I have. 

Q In connection with which acquisitions, sir? 

A I was the finder or broker in the acauisition 
of the International Furniture Company in the year 1050 
or '51 and I acted as a broker in the merger between the 
Mohasco Corporation and Futurian Furniture Company in the 

year 1963. 

THE COURT: All this does is possiblv lay the 
foundation — I don’t say it does — for any expertise that 


noutm on oitrm * count mkpomii • «-. 


(j \ i i illM I HI H* 
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20 'l 


25 


may bo offered. That is all. It has nothing to do with 
the factual contents of the oarticular case involved hero. 

All right. 

o In connection with those acouisitions, did vou 
become familiar with the various companies in the 
furniture field? 

A Yes, I have. Most all comnanies that have 
an availability in the marketplace I became acquainted 
with and at one time or another, contacted them. 

Q How many companies were those, sir? 

A Quito a number. Anywhere between 50 and 100 or 
more than that even. 

Q Did there come a time when you met the president 
of Thomasville Furniture, Inc.? 

A Yes. 

Q Furniture Industries, Inc. 

When was that, sir? 

A The early part of 1965, I believe. 

Q Where was it? 

A It was at a dinner given in his honor by the 

Brandise University attended by the furniture industry. 

It was either in the furniture mart in 
Chicago or one of the hotels. I don’t remember exactly which 

0 What did you say to him and what did he say to you 


VMI f tllllM HIM Ml I » HIM | Ml 1*011 | I l»*. M \ * • Mill I II* *I»M 
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C?3 


THE WITNESS: Yos. It held taken place a fev; 
Jays before. 

TIIE COURT: Cot into the conversation. 


0 Tell un what wan said. 

THE COURT: Hv Finch or by vou. 

THE WITNESS: Finch said something like 
"Thank you for your contribution." 

THE COURT: What was that? 

THE WITNESS: I qavc $500. 

Q Vlas anvthinq else said at that time? 

A Futurian said to him "Ton", or Mr. Finch, I 
don't remember how he addressed him, he said "Harry is 
the one who did the merqer for me with Mohasco" and he 
said "That is very interesting, very' nice". 

Q Vlas anything else said at that time? 

A There wore a lot of people waiting around 
to talk to him. 

THE COURT: What difference does that make, 

Mr. Samuels? Got down t:o the conversation, if any further, 
by you and Mr. Finch. 

THE WITNESS: "I will see you again sometime". 

THE COURT: Who 3aid that? 

THE WITNESS: Mr. Finch to me. 

THE COURT: It's interesting, but not 
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productive. 

MR. LESCH: May we have this narked as a 
plaintiff's exhibit. 

(Plaintiff's Exhibit 10 marked for identification. 
THE COURT: You had known Finch for auito a 

while? 

THE WITNESS: I knew of him, yes. 

THE COURT: You never not him before? 

THE WITNESS: Not person to person. 

THE COURT: All right. 

T don't know rhether this is before or after 
I heard some agreement. I hoard nothing of that. 

Q V/hat is the date of your meeting with Finch that 
you have just described, Mr. Samuels? 

A The furniture market in Chicago in the earlv 
part of '65 which usually takes .place sometime in the 

early part of January. 

THE COURT: Was it in January? 

THE WITNESS: Yes. 

Q I 6how you Exhibit 10 for identification and ask 
you whether you sent this letter to Mr. Smith on or about 

July IS, 1966? 

A Yes, I did. 

MR. LESC1I: T offer it in evidence. 

SOUTHERN O'STHI ! COUNT RM'OHIfK', >• '■ ( "IIMT IH'IISt 
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MR. PENNOYER: Objection on the qrounds 
of relevance, your Honor. 


TIIE COURT: Let ne see it. 

Who is Mr. Smith -- vice president of First 
National City Dank? 

THE WITNESS: Yes, sir. 

THE COURT: Sustained. 

0 Did there cor.o a time v/hen you first met an 
officer of Armstronq Cork Company? 

A Yes, sir. 

Q When was that? 

A On or about August 10, 1066. 

TIIE COURT: Who was it? 

THE WITNESS: Banzhaf, who was a vice president, 

✓ 

I believe, of the company at the time. 

Q How wa3 that meeting arranged? 

A Mr. Eric Smith, a vice president of the 
First National City Dank of New York telephoned mo and 
said that one of our clients, a very prominent company, 
ia interested — 

MR. PENNOYER: Objection. It's hearsay. 


your Honor. 

THE COURT: Sustained. 

You came somewhere and met Donnelly, treasurer 


soiiTuriiN mstrn t commi mi poimi m*. •» • < miimiimhim 
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of Armstrong Cork Company? 

THE WITNESS: Yos. 

THE COURT: And you met Ranzhaf, tho vioo 
president. Where was that? 

THE WITNESS: Thev picked me ur> at the railroad 
station in Lancaster, Rennsylvania. 

THE COURT: vou went to Lancaster. 

THE WITNESS: They asked me to come down, yes. 
THE COURT: At the railroad station vou met them? 
THE WITNESS: Right. 

0 Was anyone else present at your conversations 
v/ith people from Armstrong other than Mr. hnnshaf 
and Mr. Donnelly? 

A Yes, sir. 

Q Who else was orosent? 

A They took me to — 

Q Just tell us who else was present during these 
conversations? 

A When? 

Q August 10, all your conversations on August 10. 
A All of them? 

,4.1 1 I 

. Q Yes. 

A Firstly, we mot in a living room in their main 
office and Mr. Donnelly brought in tho then president, a 

SOUTHERN niSTflt * COURT Ml I'OMII MS. M V i IMIH t MIMIM 
ruLI V SU MJl.MI W VOIM-, M Y i «./< •••• 
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2 ! 

Mr. Warnock, tho present president, Mr. Rinns, and I also 


3 

met at lunch a Mr. Painter who I believe was the vice 


4 

president. I mot Mr. Harry Jenson who in in charqe 


5 

of their floor covering business. T met a Mr. F.llir. 


6 1 ! 

who was their accountant or controller or something, and 


7 | 

, 1 

several other neople whose names don't occur to me now. 


8 j 

Q Will you start with your conversations with 


9 

Mr. Donnelly and Mr. Banzhaf. Will you tell us those 


io ! 

conversations. 


11 

THE COURT: ’There was this, at the station? 


12 

1 

THE WITNESS: We discussed nothing at tho station. 


13 || 

THE COURT: Tell vis where it was. 


14 

THE WITNESS: In tho main office of the 


15 • 

Armstrong Cork Company in Lancaster, Pennsylvania. 


16 | 

THE COURT: Please try to answer the questions 


17 I 

and don't volunteer. 


18 

Q Will you tell us, Mr. Samuels, what you said 


19 

to Mr. Banzhaf and Mr. Donnelly and what they said to you? 


20 

A I said — 


21 

1 

THE COURT: You will have to tell which one said 


22 

it. 


23 

THE WITNESS: Mr. Donnelly said "Mr. Samuels, 


24 

we are acquainted with your expertise, with your experience 


25 

in the furniture field and the carpet field and, as you know 

0 


SOUTMCMN OISTMI 1 COURT Ml POII T »•<&. <1 S lOIIHIHIlllM 
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the reason you came dovn here is because we are interested 
in acquiring companies either in the furniture field 
or in the carpet field or in any other linn that may be 
kindred to what we are "oing." I said "Fine". 

He said "Mr. Smith told us all about you and of the deal 
you made with Mohasco and Futurian and other deals that 
you made in the industry." I believe he told me ho knows 
about the Fedders, the air-conditioning deal that I was 
instrumental in puttincr together and whether he mentioned 
International Furniture or not, I don’t remember at this 


time. 


I said "Well, now that von mentioned Mohasco, 


you are a very large company, you know that is the 
premier corporation on the New York Stock Exchange 
in the carpet business and I believe it's the lanest 
carpet company in the world. I believe I may be able 

to make that available to you." 

THE COURT: That i3 not involved in this case. 

MR. LE5CH: No, it isn't, vour Honor. 

THE WITNESS: Then I said "There is a 

Thomasville Furniture Compnnv. 

As soon as I mentioned Thomasville their ears 
perked up and Ranzhaf oot up and ran out of the room and 
came right back with three pieces of paper, all coming out 


VHIIHI hlllHMIll t < OIIHl ..I fOMII MV <• ..""".. 
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of either Moody's or Standard and Poors, the financial 
manuals. 

THE COURT: What did he say when he cane back? 
THE WITNESS: He said "I have the information 
righ here." 

0 What were those three sheets of paoers? 

A One was Mohasco, the other Thomasvillo and the 
other one was Kroehler, also another large and 
prestigeous company. 

Q Were those the sheets from these manuals which 

contained the financial information relating to those 
comnanios? 

A Right. 

Q VThat else was said, Mr. Samuels, at that time? 

A I said "That is very interesting, let's look at 
them." 

THE COURT: Who is this? 

THE WITNESS: Mr. Donnelly did most of the 
talking. Mr. "r.nzhaf said "I have these right here and 

i 

we can go over them." I told him that I know Mr. 
Shuttleworth who is the oresident of Mohasco and he is 
a very good friend of mine and, I believe, that if you are 
really interested in a large company such as Mohasco I can 
make it available to you. I said also — 

son r mi iin msTin » foum mi i*om i i ii\. n \ i uiimimdiim 
im i y v r * mi* , mi * rnnt . u . < 
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THE COURT: Uhat if anything did you nay about 
Thomasvillo? 

THE WITNESS: I am comina to it. 

THE COURT: I know you arc coninq to it but I 
don't think it's necessary to go into those side alloys. 

THE WITNESS: I said that I also know the 
president and controlling stockholder of Thomasville and 
I believe he is available, the company is available, and 
you may be able to acquire them. I also have an inkling, 
and I did, that Kroehlor might be available. 

THE COURT: Which one? 

THE WITNESS: Kroohler, the third largest 
fiirniture company listed on the New York Stock Exchange. 

THE COURT: All right. 

0 Was anything said about your foe arrangement at 
that time? 

THE COURT: Wan there any proof of engagement, 
let alone fee. 

MR. LESCIT: Vour Honor has that before him on that 
August 25 contract. 

THE COURT: All right. 

THE WITNESS: Nothing at that time. 

This was in the living room of the Armstrong Furniture 
Company. 


SOIJTMFHN niSTm T conn T Ml POMTI ns. M.S I.OIIH I IIOII r »l 
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THE.COURT: You weren't engaged then at that 

tine to find this other company, Thonnsville? 

THE WITNESS: Not at that time. 

THE COURT: All right. That just about ends this 
’unless there is something else that is pertinent. 

0 Did they suggest a per d:i om arrangement with you 
at that time? 

A Not at that time, no. 

Q VThat else did you do on August 10? 

A Then we went to have lunch at the countrv club 
which Mr. Ranzhaf told me — 

THE COURT: That is not too important. 

Q Did you see the facilities of Armstrong at that 


time? 


\ 


A No. 

0 Was anything <'lse said about Thomasvilie on that 


A Yes, we said something about Thomasville during 


lunchtime — 


22 li 


THE COURT: Tliis wasn't a duct. Who was we? 
THE WITNESS: Mr. Donnelly told Mr. Warnock 


and Mr. Dinns who was sitting with us at the table and, 
I believe, Mr. Painter was there at the time, we wore 
discussing the possibilities of acquiring Mohnsco, 


*»OUT Mf MN f>lSl Ml ] (.01114 T f » II*.. II 
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Kroehler and/or Thomasvillc. Then in the afternoon they 
started talking to me about retainer. 

THE COURT: You will have to tell who did it. 

TIIE WITNESS: Mr. Donnelly. 

THE COURT: Whore was this? 

THE WITNESS: Mr. Donnelly took me on an 
automobile trip through the research and development 
division of Armstrong and we talked in the automobile 
on the way to the research and development and on the way 
back from research and development. 

THE COURT: What was said? 

THE WITNESS: Mr. Donnelly said that we would 
like to retain you. We could put you in charge of 
acquisitions. 

TIIE COURT: Of what? 

THE WITNESS: f'nr furniture companies, 
carpet companies and/or any other companies that would 
fit in the Armstrong complex. He said "Will you work on 
a per diem basis" and T said "No". i explained to him 
how I worked. 

THE COURT: What did you say? 

THE WITNESS: I told him I worked only on 
contingent retainers. I did that when T practiced law and 
I am doing it now in my business as a broker. I work on a 

*1)1 |T Ml IH4 1)1*# f III I If/HMI Ml IM)M I I M\ •» 

till/- «i *»| W « »«•#•* •# <* f • * '• 
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contractual arrangement, either oral nr written and have a 
fixed fee. He said "What would your foe be if we gave you 
a contract here" and I said "Three per cent of any deal 
that you nay consummate." He said "If you will send me a 
draft of an agreement T will discuss it with mv 
associates and we probably would retain vou because We have 
the need of a nan of your experience." 

He said "You notice how friendly the whole 
management you met todav was to you" — and that was 
practically the whole management -- "and I believe you can 
do a lot of good for us and you can make a lot of money." 

I said "I am highly flattered concerning vour 
comments and I will do everything I can, everything in my 
power and use all my connections to get you exactly what 
you want." 


MR. LESCII: May we have this marked. 

(Plaintiff's Exhibit 11 marked for identification.) 


(Plaintiff's Exhibit 11A marked for identification.) 
Q Mr. Samuels, what i3 Exhibit 11 for identification? 
A Yes, I wrote this. 

Q Is that a letter that you wrote to Messrs. 

Warnock, Dinns and Donnelly on or about August 12, 1966? 


25 | 


A Yes, sir. 

0 Did you send it to them on or about that date? 
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i 

2 

A 

Yes, sir. 

3 

Q 

What is Exhibit 11A for identification? 

4 

! 

A 

This was a draft — 

1 

5 


THE COURT: This is what? 

6 ! 

II 


THE WITNESS: A draft of thepropor.ed agreement. 

7 

! 

II 


TIIE COURT: Did you send it to anybody? 

8 


THE WITNESS: I sent it to Mr. Warnock , Dinns 

I 

9 

and Fred 

1 

Donnelly, Warnock president, Rinns vice president 

l 

10 

and Donnelly treasurer of the Armstrong Cork Company 

11 

addressed to them at Lancaster Pennsylvania. 

12 

0 

Did you send Exhibit. 11 A. together with 11? 

13 

A 

Yes . 

14 

Q 

At the time you sent it did it have the 

15 ' 

handwritten notations in the margin on nacres 1 and 2 and 3? 

16 

A 

No. 

17 

. 

1 

HR. LESCK: I offer Exhibit 11 and Exhibit 11A 

18 

without 

the handwriting. 

19 


HR. PENNOYER: No objection. 

20 


(Plaintiff's Exhibits 11 and 11A received in 

21 

evi 

dcnee .) 

22 

0 

Mr. Samuels, after you sent Exhibits 11 and 11A 

‘ 23 

for identification, did you have another meeting with 

24 

Armstrong? 

25 

1 A 

Yes, 3ir. 


Q 

Where did that meeting take place? 
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A Lancaster, Pennsylvania. 
THE COURT: when? 


THE WITNESS: On or about the 25th of August, 
about two weeks later, two weeks and one day later. 

0 Who was present at those conversations? 

A Mostly Mr, Donnelly and Mr. Banzhaf came in and 
out and we had lunch again at the club at which a few 
people attended. 

THE COURT: Which what? 

THE WITNESS: A few officers from the company 

attended. 

THE COURT: That doesn't mean a thing. 

THE WITNESS: I spent the afternoon talking to 
Mr. Donnelly alone. 

0 Now, sir, I show you Defendant's Exhibit A in 
evidence v/hich is the finder '3 fee agreement which is 
dated August 25, 1966 and I ask you whether you signed 
that agreement in Lancaster, Pennsylvania on that date, 
August 25? 

A Yes, I must have signed it. 

THE COURT: Is there any doubt about it? 

Is that your signature on it? 

THE WITNESS: It's my signature and my numerals 


25 


are on there, 325. 
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the COURT: Is your signature on there? 

THE WITNESS: * Yes. 

THE COURT: Did anybody else sign it? 
the WITNESS: Yes. 

THE COURT: Who? 

the WITNESS: Mr. F. S. Donnelly, Jr „ treasur , r . 
THE COURT: Armstrong Cork Company, does it sav? 
MR. LESCH: y os , Armstrong Cork Company. 

THE COURT: All right. That is in evidence. 


MR. LESCH: Yes. 

MR. PENNOYER: It's an exhibit, your Honor. 

THE COURT: To orient us, does this cover only 
the Thomasville case?.- 

MR. LESCH: This covers both of 

15 Dotn of them, your Honor. 

THE COURT: All right. 

0 Will you tell us what Mr. Donnelly and 

Danzhaf said to you on the 2Sth of a 

y tne Zbth of August and what you 

said to them? 

THE COURT: Before or after this document was 

signed. 

0 Can you remember when in the day you signed that 
document? That is. Defendant's Exhibit A for identification. 
It must have heon as soon ns I came in there. 


SOUTHS* OIS T R,C T COURT REPORTERS. U.S. COURTHOUSE 
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THE COURT: What tine wars that? 

THE WITNESS: About 10, 11 o'clock in the 

morning. 

0 You say must have been, do vou actually have 
any recollection of signing it? 

A Yes, because wo went to lunch -- 

THE COURT: Never mind the because. You don’t 
have to argue the case. Just answer the questions. 

Q Tell us what was said prior to your actually 
signing the agreement. 

A Nothing was said prior. 

0 What was said after the agreement? 

A Fred Donnelly said "Now that you have our 

agreement and we have your agreement let's start talking 

and doing". *■ 

THE COURT: All right, 
o What else did he say? 

A He said "But first and foremost you must do me 
a favor. We are having some problems with management 
with respect to Mr. Ranshaf." 

0 ar» Mr. Danzhaf present when he said that? 

fc * * 

A No, sir. 

THE COURT: T don't know what this has to do wi 

this case. 
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MR. LESCH: May I offer it subject to connection. 


your Honor? 

THE COURT: Ml riqht. 

A He said that Mr. Banzhaf waa put in charge of 
mergers and acquisitions by the company and as far as the 
management is concerned he doesn’t know anything about 
mergers or acquisitions, he hasn't done a thing but he is 
about to close one deal by the name of MArgan Furniture 
Company. I would like you to look it over. I am handing 

it to you right now. 

THE COURT: What was he handing to you? 

THE WITNESS: A write-un on the Morgan Comnany 
and he said "I want you to dissuade the company from 
buying this company without embarrassing Mr. Banzhaf, 
get up some kind of a letter immediately." 

THE COURT: What did that have to do with your 

retainer? 

Off the record. 

(Discussion off the record.) 

THE COURT: Ml right. Co ahead. 

THE WITNESS: He said "Make your letter as 
fine as you know how, as you can, according to your 
experience but don't embarrass Banzhaf because he is a 
friend of mine and I don't want to hurt him but see to it 
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that the company does not buy Morgan. It will be a qreat 
mistake if they bought it." 

THE COURT: v ou say you wore employed both to 
acquire Thornnsvil le and to dissuade the company from 
acquiring this other Morgan organisation, is that so? 

THE WITNESS: One was very small. Judge. 

THE COURT: v ou don't contend that vou are 
suing because of the dissuasion, are vou? 

THE WITNESS: Not at all, sir. This was iust 
in line with the conversation we spent the whole afternoon 
on and after he told me what he wanted in the letter — 

THE COURT: Vlho did? 

THE WITNESS: Fred Donnelly. Almost ' ' 
everything I say in connection with this. Judge — 

THE COURT: 7 am not going to take an omnibus 
statement as to what Donnelly said. 

THE WITNESS: Donnelly said "Let's talk about 
Mohasco, Thomasvillo and Kroehler." 

THE COURT: You told us that. 

Q What else did Mr. Donnelly say at that time, 

August 25? 

A It would seem that Mohasco, Thomasville and 
Kroehler are very large companies and it's the 
political policy of our corporation, our corporate directors 

r ,oijTHi.i«M m r .rm t count in ponti n*;. u. r ». • onmtmoum 
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and officers, not to bu* anything for stock if it would 
make the acquiring company a large stockholder and 
probably dictate the policies of the company. 

0 You mean the acquired compnnv? 

A Yes, the acquired company. Mr. Donnelly 
spelled out to me that the Armstrong Cork Company has 
been, since its inception, a growth Lancaster company. 

Most of the officers started at the bottom of the ladder 
and grew up through the ranks to become chairmen for a 
few years and then the president became chairman and 
down the line. He said we try to avoid buying anything 
for stock and it would seem that Mohasco, Thomasville 
and Kroehler are very lar ic and there are large holdings 
in each of those companies which would stop us from doing 
that. 

✓ 

I told them, I said "Fred, that all can be taken 
care of. Let's go over each one, one by one, and T will 
explain to you why you can acquire Mohasco, Thomasville or 
Kroehler with stock without giving the acquired 
comoany any control of the company. You will have your 

pie and you will eat it." 

THE COURT: You were going to give them a little 

legal advise? 

THE WITNESS: I don't think this is legal advise. 
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Judge. 

THE COURT: Whatever it wan. 

THE WITNESS: This is advice in the nature of 
a broker. Wall Street advice I was giving him. I told hin 
he can issue a preferred common stock, preferred stock, 
convertible preferred, subordinate debentures or 
convertible debentures. Vie went over the Mohasco balance 
sheet which was briefly set forth in the three sheets 
that he also had in his pocket at that time that we looked 
at when I was there on August 10 and ho said to me "Let's 
go over them." 

I went over them and told him that as far as 


14 || 

II 

15 

16 

17 

18 

19 

20 
21 

22 || 

23 

24 

25 


Mohasco was concerned, Hr. Shuttlcworth, the president 
had very little stock. He is a very fine gentleman — 

THE COURT: To shorten this case up, 

✓ 

Hr. Le 3 ch, let me ask a specific question. 

Were you ever told to go after any company 
except Thomasville? 

THE WITNESS: Oh, yes. 

THE COURT: You don't claim any fee for those? 
THE WITNESS: They weren't consummated as far as 

I know. 

THE COURT: I don't know whether he wentafter 
these others. 
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TIIE WITNESS: None of them as far an I know were 


consummated. 


TIIE COURT: I am telling your lawyer that I 
don't think it makes any difference. 

Q Was anything more said about Thomasville on 

August 25? 

A Yes. lie said that since — 

THE COURT: I/ho said? 

TIIE WITNESS: Donnelly said that since the 
policy is that we don't acquire a company where there are 
large blocks of stock issued I don't think that 
Mohasco or Thomasville or Droehlor should be gone into but 
you can follow them up anyway, follow them up and keep 
me advised as to what i3 available and how the deal can 

be done if it can be done. ✓ 

THE COURT: Can't we get into Thomasville, 

what if anything he did about that, counsellor? 

MR. LESCH: Very well. 

THE COURT: Leave the others hv the way. 
(Plaintiff's Exhibit 12marked for identification.) 
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gawe 1 Samuels - direct 

Q What.is Exhibit 12 for identification? 
the date and the person to whom it is addressed. 

A 'Yes. I wrote it to Mr. Donnelly, Mr. 
and Mr. Ellis. 



Just give 


Banzhaf 


Q This is a letter you wrote on August 26, 1966? 

A Yes. 

Q Did you send it to the addressees on or about that 

date? 

A Yes. 

MR. LESCH: I Offer Exhibit 12. 

MR. PENNOYER: No objection. 

MR. LESCH: I offer it in evidence. 

(Plaintiff's Exhibit 12 marked for identification 
received in evidence.) 

Q What is the company that is referred to in 
Exhibit 12, Mr. Samuels? 

A The Morgan Company. 

Q Did there come a time when you had further con¬ 
versation— 

THE COURT: There's nothing in this letter, Exhibi 
12 then, about Thomasvi1le, is there? 

THE WITNESS: No, sir. 

THE COURT: I don't know why it is offered. 

MR. LESCH: The only reason it is offered, your 
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Honor, is with respect to the credibility of Mr. Samuels — 

THE COURT: Does Morgan have anything to do with 
his action about Thomasvillo, Mr. Lesch? 

MR. LESCII: 'Hie defendant contends that Mr. Banzhafj 
was the one that brought about the Thomasville merger. 
Plaintiff contends that Armstrong had no faith at all in 
Mr. Banzhaf. 

THE COURT: I don't know how this shows it. It is 
in evidence. 

Q After you sent this letter, Exhibit 12, did you 
have any further conversation with people from Armstrong 
about Thomasvilie? 

A Yes. Mr. Donnelly then called mo. He said, "Thankj 
you very much for the letter. It is perfect. It is fine. 

It served its purpose. You cone down to Lancaster again." 

«✓ 

I said, "Can't you fellows come up to hew '/or);, 
see me in New York?" 

He says, "You better come down here. Vie may want 
you to see some of the other officers of the company." 

I went down there sometime in the early part of 

Septeiuber. 

Q Who did you meet at that time when you went to 
Lancaster? 

A Mr. Donnelly and Mr. Banzhaf. 
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Q Was anything said about Thomasville at that time? 

A Yes. After Banzhaf left the room Donnelly said 
to me, "We have looked over these various situations we 
discussed", which included Thomasville. He says, "I think 
you want to make sure that Thomasville is available." 

I said, "r'm sure its available." 


lie says, "I'll tell you why I say that. Danzhaf 


told me that some of our people were in touch with Thomasville 
not in connection with any merger or acquisition or a buy 
out, but in connection with having us move some dimension 
stock out of plastics so that Thomasville can use it in their 
work of putting together furniture. 

I have made inquiries and so has Uanzhaf since 
we last talked to you, the last few tijaes." 

Q Who is saying this? 

A Donnelly. 

"V7e find that there is not any likelihood that 
Thomasville is available." 

I told him it was. I said, "I circulate through 
the furniture market a31 the time and in Wall Street and I 


heard it from many places that they would not do a deal with 
anybody, but with a firm of your statute they would." 

I particularly told Mr. Donnelly that through the 
llohasco Company on a confidential basis I found out that 

SOUTHERN OISTRI * COURT REPORTERS. U S. COURTHOUSE 
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2 

Thomasville had been offered to Mohasco. There were dis¬ 


‘ 3 ‘ 

cussions between Tom Finch and Mohasco about the sale of 


4 

the Thomasvillc Company. He says, "If you are sure about 


5 ! 

that, you 

go right ahead and get it for us. 


6 

Q 

Is that the substance of your conversation about 


7 1 

Thoinasville in that early September meeting? 


8 

A 

Right. 


9 

Q 

Did you have any further discussions about Thomas- 


10 1 

ville with anyone from Armstrong after that? 


11 

A 

Yes, on the telephone many, many times. 


1 

12 


lie said, "Have you talked to Tom Finch yet? 


13 


I said, "I have been trying to get ahold of him." 


14 


THE COURT: Who is this? 


15 


THE WITNESS: He's the president. Donnelly, I 


16 

spoke with Mr. Donnelly. 


17 


THE COURT: With whom were you talking on the 


18 

. 

telephone? 


19 


THE WITNESS: Mr. Donnelly. 


20 


THE COURT: All right. 


21 

A 

lie said, "Did you talk to Thomas ville" — 


22 


MR. PENNOYER: May we have a date on this, your 


23 

Honor? 



24 

. 

THE COURT: Fix the time. 


25 

U 

When was that:? 
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2 

A I spoke to him almost every day because we were 

| 

3 

in the midst of looking at—the Armstrong people went to 

4 i 

look at several companies that I indicated to them might 

5 

be available. 

6 

THE COURT: Never mind the because part. You 

7 ! 

say it was almost every day. 

8 

During what period? 

9 ! 

THE WITNESS: Between the early—between the last 

10 

visit I made to Lancaster-- 

11 

THE COURT: When? 

12 

THE WITNESS: September 1966. 

13 

r 

THE COURT: 7vnd? 

14 

THE WITNESS: To the end of the year. 

15 

THE COURT: The end of 1966? 

16 

THE WITNESS: Of '66, yes, sir. 

V 

17 

I told him I had called Mr. Finch on several 

18 

occasions and he never returned'my call. So the best thing 

19 

to do I said, Fred, is to wait until ho gets to the furniture 

20 

show, v/hich takes plac* the early part of January. 

21 

Since we wor>'‘ then close to the end of the year. 

22 

I said, “Let me nain hin in Chicago, at the furniture show, 

23 

and I will see if I can spur negotiations on. 

24 

MR. LESC11: Will you excuse me one moment, your 

25 

Honor. 


i 
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(Pause.) 


MR. LESCII: May we have this -narked as a plaintiff *|s 

exhibit for identification. 

(Plaintiff's Exhibit marked for identification.) 

q What is Exhibit 13 for identification? Just to 1 

short cut this, is this a letter which you sent to nr. 

Banzhaf on October 10, 1966? 


Yes. 


q At the tine that you sent the letter, did you also 
write what appears in handwriting at the bottom of the 


letter? 


A Yes, that is r-y handwriting. 

q Did you also write what appears on the other side 


of the page? 


A That's my handwriting and ny signature, the first 


part of it 


w • 

the COURT: Vou offer-this v/ith the hanuwrit 
HR. LESCH: I offer this with the handwriting. 

HR. REMOTER, May 1 ask a preliminary question, 


your Honor. 


THIS COURT: Yes. 

VOIR DIRE EXAMINATION 
BY MR. PENHOYER: 

, , re i,. i-'viiHiit 1 3 for identi f i 

q This letter, Plaintiff s L/.hibit 
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cation, is addressed to Mr. Banzhaf, is that correct? 

A That '3 right. A copy was sent to Mr. Donnelly. 

Q flight, sir. The paper you had before you is the 

copy sent to Mr. Donnelly, isn't that correct? 

A It might be. 

Q Did you put that— 

A Thi3 is a photostat. 

Q Did you put that handwritten note on the original 
you 3ent to Mr. Banzhaf? 

A Yes—no, I didn't, only put on the copy that went 

to Mr. Donnelly. 

Q Thank you. 

A You are welcome. 

MR. PENNOYER: Mo objection. 

(Plaintiff'3 Exhibit 13 for identification 
received in evidence.) 

THE COURT: This hasn't anything to do with the 
acquisition of Thomasvilie, does it? 

MR. LEECH: Yes, it doe3, your Honor. 

THE WITNESS: Yes. 

THE COURT: Is it in the notes? 

MR. LEECH: Yes, your Honor. 

BY MR. LEECH: 

Q Mr. Samuels, in the note at the bottom the first 
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line is, "¥ou might want to give some thought to the premise 
that Tom Finch may not want any of the executives to know 
what he nay have in mind." 

t.'hat were you referring to there, sir? 

A It's been my experience—I said further there— 

Q What were you referring to, "What he may have in 
mind"? 

A What he may have in mind with respect to the sale 
or meryer of Thonasville Furniture Company. 

Q And then the note goes on, "It has been my experience 
that executives of his type don't tell their fathers, wives, 
or sons of their plans, and since it is the least likely of 
the deals, you might aborn , think about it', Harry." 

VJhat do you mean when you said "It is the least 
likely of the deal3." 

A He kept on telling ne, Donnelly, that he doesn't 
think that the management might want to go along to give 
Mr. Finch a large bloc); of stock in the corporation, lie 
asked me to try to get Finch to come to this meeting that 
I referred to in October the 10th. I tried to yet Finch 
on the teiephone. I couldn't get him. 

before that he kept on telling me--Donnelly 
kept on telling me—if he said it once, he said it 20 times 
during that year and before I wrote this note, 'Don't mention 
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Finch in any correspondence to me. Politics, you know, 
company politics." 

So I didn't do it. Then I got suspicious that he 
had some reason— 

TI1F COURT: Never mind what you thought about it. 

0 Did he also tell you not to mention Thomasville 
in writing? 

A Right. Thomasville and Finch, the same thing, 
synonymous. 

Q Did Mr. Donnelly ever tell you inl966 that 
Armstrong and Finch were meeting together? 

A Yes, he said that they wanted to have thig meeting 
in October. lie v/anted me to arrange it. Since I couldn't 
reach him on the telephone, I may have left a message 
with his secretary that Armstrong wants to meet him. I 
don't have any record of that at all. 

THF. COURT: We will have a roccr.3 at this time 
for five minutes. 

(Recess.) 

BY MR. LESCIi: 

Q What did you say to Mr. Donnelly when he asked 
you to arrange this meeting with Mr. Finch? 

A I told him that I tried him on the telephone a 
number of timo 3 , couldn't get him, ami loft messages with 
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his secretary why I wanted this call to go through to him. 
He never called back. I told him it was with respect to 
Armstrong. He never called back. 


THE COURT: You never had a call back? 

THE WITNESS: No, sir, not at that time. 

THE COURT: Where did you call? 

THE WITNESS: At his factory. 

THE COURT: Thomasville? 

THE WITNESS: Yes, North Carolina somewhere. 
THE COURT: Thomasville, did it have a factory 
in North Carolina? 


! 


THE WITNESS: I believe it was in North Carolina. 
THE COURT: I thought it was a Connecticut corpora 


tion? 

THE WITNESS: No, there's a town by the name of 

✓ 

Thomasvilie in Connecticut. 

THE COURT: I thought,30. 

q Mr. Samuels, during 1966 did Mr. Donnelly or any¬ 

one el 3 e from Armstrong inform you that they had actually 
mot with Mr. Finch in October 1966? 

A No. 

q Did there come a time when you did meet Mr. Finch? 
A Yes. 

Q v/hen v/as that? 
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A It was, I believe, on the 10th of January 1967. 

TIIE COURT: Where? 

THE WITNESS: In Chicago, at the—I think it was 
at the Kennedy Merchandise Market. 

TIIE COURT: 13 that some annual affair? 

THE WITNESS: Yes, sir, one of two annual affairs. 

Q Was anyone else present when you met Mr. Finch? 

A I met him talking to a Mr. Simmons, I think his 
name v/as, in front of the American Martins Industrial 
Showroom. 

There was a fellow whom I knew for a number of yoai 3 
by the name of Collier Black from Atlanta, Georgia. 

He was standing there. I said to thim.-- 
Q Who was present now? Wa3 Mr. Simmons present? 

A Yes. *• 

Q v/as Mr. Black present? 

A Yes, Mr. Black was there. 

Q And Mr. Fincli and yourself? 

A Yes. 

Q Anybodv else? 

A That’s all. 

Q Tell us— 

THE COURT: T ust answer his questions. 

A I asked Collier Black, "Ts Mr. Finch around?” 
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He said, "There he is," pointing to his bos3. 


"There he is standing with his boss." 

I went over and said, "How are you, Mr. Finch, 
lie said, "Hello, how are you?" 

I'gaid, "I'm Harry Samucl3. I hope you remember 


He says, "Yes, I do. Yes, I do. Could we talk 
for a few minutes?" 

THE COURT: What did he say, if anything? 

THE WITNESS: Yes. I asked him, "How are we getting 

on with the Armstrong deal?" 

He said, “Armstrong deal? I don’t think I'm 
interested in going through with^that, but I am interested 
in buying some companies, and since you are a specialist in 

that field, bring me some companies." 

I said, "You know, Mr. Finch, I can't do that. 

I'm committed to Armstrong. I have talked to Armstrong 
about you and the fine company you have. If there's any deal 
going to be done with you, it's going to be done by Arm¬ 
strong. Unless and until Armstrong x-eleases me from this 
obligation. I can't talk to you." 

He says, "Well, that's it." 

Q Was anything else said by you or Mr. Finch at that 
conversation? 
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A That's all. 

0 Did you thereafter have aconversation with Mr. 

Donnelly? 

A Yes, I called Donnelly that same evening, I think 
it was, that same afternoon. 

I told him about my conversetion with Finch. 

Q What did Donnelly say? 

A He said, "Well, if that's it, that's it. 

Q Did he say anything else? 

A That's all. 

Q Did he tell you that you should stay away from Mr. 
Finch? 

A No. As a matter of fact, he said, "Keep after 

him" 

THE COURT: lie didn't release you frpn your arrange 

ment? 

TIIE WITNESS: I told him exactly — 

THE COURT: I just asked you— 

THF. WITNESS: Mo, sir. 

THE COURT: Please don't volunteer so much. 
(Plaintiff's Exhibit 14 marked for identifica¬ 
tion. _ 

Q I show you Plaintiff's Exhibit 43, Mr. Samuels, 
dor identification, and I ask you whether you received that 
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shortly after January 11, 1967? 

A Yes. 

MR. LESCH: I offer Plaintiff's Exhibit 14. 

MR. PENNOYER: No objection. 

(Plaintiff's Exhibit 14 for identification receiver 
in evidence.) 

THE COURT: What do you say is -the effect of this 
letter, Mr. Pennoyer? 

MR. PENNOYER: Your Honor, as to the Thomasvilla, 
we say that Thomasvi 1 le was never part of the contract, and 
it was made very clear in the very beginning to Mr. Samuels 
that it wasn't part of the contract. So that this terminate* 
the finder '3 fee agreement and there were some 50 companies 
submitted under it, which I will go into. 

THE COURT: I would like to see paragraph 10. I 
suppose it is August 23. 

MR. PENNOYER: llEre is Exhibit A. 

(Pause.) 

THE COURT: What do you say the effect of this is, 
Mr. T.esch, Exhibit 14? 

MR. LESCH: The e£fed% of 1$?.is v;a3 an attempt 
to terminate their obligation with respect to Thomasvillo. 

Mr. Samuels having done a certain amount of work 
with respect to Thomasvillo was now nonring the point where 
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he was going to be able to actually arrange a merger, and 
seeing this the Armstrong people in bad faith terminated 
the agreement in order to cut off his fee. 

THE COURT: Any further questions now? 

MR. LESCIIj Yes. 

BY MR. LE5CH: 

Q Mr. Samuels, the August 25 agreement says "In the 
event you submit a possible acquisition which has theretoforej 
been considered by us even though no negotiations with 
respect thereto had taken place and irrespective of the 
source thereof, suppliers, customers, bankers, employees, 
outside directors, other brokers or an/ other source, we 
will advise you promptly of that fact and thereafter you 
will refrane from working on our behalf on that deal." 

Did Armstrong ever advise you that they were 
considering Thoma 3 ville as an acquisition prior to January 
11, 1967? 

A No, sir. s’ 

0 Did they advise you, Mr. Samuels, that certain 
other deals that you were working on wore being considered byj 
them, and, therefore, that you should not work on these 

deals? 

A Yes, one other deal that I remember. 

THE COURT: ! don't understand that. Read those lijs 
two or three questions and answers. 
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Samuels - direct 
(Record read.) 

(Plaintiff’s Exhibit 15 marked 


G3 

for identifica¬ 


tion.) 

THE COURT: 1’iior to the date of thin letter, 
which is Exhibit 14, the date being January 11, 1967, had you 
developed any concent of Thomasville to go into any relation¬ 
ship with Armstrong? 

T11E WITNESS: Would you repeat that question? 

THE COURT: Read it. It ia clear. 

(The question read.) 

TIIE COURT: Yes or no. 

You hesitate 

THE WITNESS: Well, I don't know what terms you 

mean that. Judge. 

TIIE COURT: It is clear. 

Had Thomasville agreed to any merger up or down 
with Armstrong before January 11? You just hesitate. 

the WITNESS: Well, Judge, this is a long time 


ago. 

THE COURT: Yes, it is a long time ayo, but you 
are suing on something that you did a long time ago. fou 
say you did. Don't you know what you did? 

Did you havo any consent of Thomasville to enter 
into any relationship v/ith Armstrong before January 11? 
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V 


/ 


TI1E WITNESS: With respect to this meeting 
THE COURT: No, answer my question yes or no 

or you don't recall. Which is it? 

THE WITNESS: I think yes. Judge. 

THE COURT: What was it? 

What had Thomasvilie done which indicated to you 
that it was interested in any merger with Armstrong? 

THE WITNESS: I would sav they were interested in 


meeting. 


THE COURT: I say "say". What did they say to you: 
THE WITNESS: t have no present recollection of 


that. Judge 


THE COURT: All right. OCT the record. 
(Discussion off the record.) 


BY MR. LESCII: 


Q Mr. Samuels, what is Exhibit 15 for identifica¬ 
tion? Just give mo the date of the letter? 

A The date of the letter is January 4, 1967? 
q It is a letter to you from Mr. Donnelly? 

A Right. 

q Did you receive it shortly alter January 4, 1>67? 
A Yea. 

MR. LE5CH: I offer Exhibit 15 in evidence. 

MR. PENNOYER: Objection on relevance. 
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Samuels - direct 
TIIE COURT: Relevancy? 

MR. PENNOYER: Yes, sir. 

TIIE COURT: Let me see it. 

(Pause.) 

TIIE COURT: '.*/hat is the relevancy of this, Mr. 


Lesch? 


MR. LEGCII: The relevancy is, your Honor, that 
although they followed the practice that is required by one 
of the paragraphs in Defendant's Exhibit A, the finder s 
fee agreement with respect to Pride Mills, they did not 
follow that practice with respect to Thomasville. 

MR. PENNOYER: May I speak to that, your Honor? 

THE COURT: Sustained. 

(Plaintiff's Exhibit 16 marked for identification.) 
Q What is Exhibit 16 for identification, Mr. Samuels? 
A This is a letter written by me. 

Q Did you mail that letter to Mr. Binns, B-i-n-n-s, 

Mr. Donnelly and Mr. Banzhaf on July 5, 1968? 

A Yes, ny secretary did. 

q Did you sign the letter before it was mailed? 

A I dictated this letter. It was signed by my 

secretary. 

q All right. 

A I was out of town at the time when I first read 
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Samuels - direct 


of this merger. 


MR. LESCII: T offer Exhibit 16 in evidence. 

MR. PENNOtfER: Objection on relevance grounds. 

THE COURT: /lay I see it? 

(Handing) 

•L'lIL COURT: V.'hae is the pertinence of this? 

MR. LEoC... This snov/3 he demanded compensation 
under the agreement as soon as he learned that the Armstrong, 
Thomasvilie merger had been consummated. 

the COURT: What do you say, Mr. Pennoyer? 

MR. PENNOVER: The fact he made a demand doesn't 
establish his right to anything, your Honor. 

THE COURT: I don't think it does. I will take 
it for the limited purpose of showing a demand, that's all. 

(Plaintiff's Exhibit 16 for identification received 
in evidence.) 

THE COURT: This, of cours., was after the January 
;67 letter. 

between January 11, 1907 and July 5, 1903, did you j 
in any way contact Thomasvilla? 

THE WITNESS: Yes, I did. Judge. 

THE COURT: Go ahead. 

Q What did you do? 

A On or about—the. early part of February I spoke to 





gawe 


Donnelly — 
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THE COURT: What year? 

THE 'WITNESS: 1967. I spoke to Donnelly again, 
lie said, "Finch was kidding you" — 

THE COURT: He said what? 

THE WITNESS: lie said, "Finch wa.s kidding you when 
you saw him in Chicago. We think he is still available 
and you batter bring him in, find out if he wants to make 
a merger, find out whether he wants to make a merger with 
us cr with somebody else." 

THE COURT: What did you do, if anything? 

THE WITNESS: I telephoned Mr. Finch and finally 

got him on the telephone. 

THE COURT: Where were you when you telephoned 

and where was he, as far as you know. 

THE WITNESS: I was in ray office and he was in his 

factory. 

THE COURT: lie was where? 

THE WITNESS: In his factory. 

THE COURT: North Carolina, right? 
the WITNESS: Right. I had about eight or ton 
minutes of conversation with him. I asked him if he rememberod 
me. He said, "Yes, I do. I remember you well." 

I said, "V : ould you like to meet with a very fine 
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firm again with respec to a merger?" 

He said, "Who. is it?" 

I said, "Well, it is a company in Lancaster, 
Pennsylvania in the flooring business, no I have to tell 

you any further?" 

">ME COURT: In the what? 

The WITNESS: In the flooring business. 

THE COURT: Yes. 

THE WITNESS: Armstrong is known for its Armstrong 

floors and ceilings. 

THE COURT: What did he say? 

THE WITNESS: lie said, "Yes, I would.” 

I said, "They would like to meet with you at their 
bank, which happens to be your bank in I think it was 
Wachovia, North Carolina. Either I will call you to set up 
the appointment or Mr. Donnelly will call you to 3et up 

the appointment." 

He said, "Fine." 

Then I saw him again at the show in the summertime. 

I met him in Chicago. 

THE COURT: When? 

THE WITNESS: Sometime in June 1967. He says, 

"No, the deal is off. You made, a very good pitch, good 
effort, but I am not going to go through any merger. 


4 

* 
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li 

2 

THE COURT: Who said that? 

M 

3 

THE WITNESS: Finch. 


4 

THE COURT: Of which company? 

IbBSS ; 

| 

5 

THE WITNESS: Thowasvilie. Ho said, "You bring 


6 

me some deals." 

■ 

7 

I said, ”1 told you what ruy position was the last 


8 

time I met you. I’m still under commitment to Armstrong. 


9 

THE COURT: That is what you said to him? 


10 

THE WITNESS: Yes, sir. 


11 

"I can't give you any deals at this time. 


12 

THE COURT: So you represented to Thonasvillo at 


13 

that time you were still authorized to go ahead. 


14 

What was the basis of that again? 

9 

15 

iThat was the basis of your telling hin that you 

■ 

16 

were still under commitment to Armstrong? 

■ 

17 

THE WITNESS: He asked me to got him some deals. 

■ 

18 

Ho said he would rather be — 

9 

19 

THE COURT: Who is, "he"? 

■ 

20 

THE WITNESS: Mr. Finch. He said he would rather 

■ 

21 

bo be an acquirer rather than being acquire-.*. 

1 

22 

•HIE COURT: That put the shoo on the other foot, 

9 

23 

didn't it, and meant that you were to act for Thomas vilie, 

■ 

24 

didn't it? 

9 

25 

THE WITNESS: That's right. 
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m 

» 

2 

T1IE COURT: I don't know what that has to do with 


3 

thi 3 case. It is a peculiar situation, counsellor. 

• 

4 

MR. LESCII: The only reason I brought it out 


5 

was because your Honor indicated interest. Our case rests 

: 

6 ! 

on the contention that this contract was terminated in bad 


f 7 

faith in January of 1907. 


8 

THE COURT: Yes. I have taken this testimony. 


9 

if it is, solely in regard to seeing that there was anything 


10 

done after January 1967, after tne letter. I'm not certain 


11 

at all that whatever might have been done is in any way com¬ 


12 

pliance with the contract or that the contract wasn't tormina 

te 

13 

i 

in January. 

• 

14 

Any further testimony now? 

i 

15 

MR. LESCII: Yes. 

i 

i 

16 

Q Mr. Samuels, did you discuss B. T. Babbitt and 

1 

r- 17 

Company— 


18 

THE COURT: Wo are getting on to the other? 


19 

MR. LESCil ? Yes. 


20 

Q --with anyone from Armstrong in 1966? 


21 

A Yes. 


22 

Q When for the first tine? 


23 

A Sometime in the latter part of October or the earli 

t 

24 

part of November. 


25 

0 );ho from Armstrong did you discuss that with? 



I! 
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A Discussed it with Mr. Donnelly. 

Q What did Mr. Donnelly say to you and what did you 
say to him about that? 

A lie said, "They are very much interested in exp or- 
ing that and seeing whether they can buy it.“ 

Q After you spoke to Mr. Donnelly, did you speak to 
the owners of 13. T. Babbitt Company? 

A Yes, I did. 

TUB COURT: If I may interrupt a second or two. 

The only issue here, as I understand it, is whether or not 
the $9,000 covered everything and whether or rot it covered 
some goods in inventory. 

MR. LESH: That's right, yes. 

THE COURT: What do you have to show that the 
contract covered inventory? That in the principal issue, 
isn't it? 

MR. LESCh: Yes, your Honor. 

THE COURT: What do you have on that? 

MR. LESCH: What I have on that, your Honor, are 
the documents. Exhibits \ through 9, which counsel has 
said that he wants to examine in greater detail during the 
luncheon recess. Otherwise, I will have to have someone 
come in from Armstrong to authenticate those. 

THE COURT: Who paid the money on that deal, 
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2 

Babbitt or Armstrong? 

3 

MR. LESCH: Armstrong. 

4 

THE COURT: Do you have proof as to hen.-; much 

5 

Arrastrong paid? 

6 

MR. LESCII: Vos. 

7 

THE COURT: Get that in. 

8 

MR. LESCH: I can't do that through this v/itness. 

9 

your Honor. 

>0 

THE COURT: All right. 

n s 

Anything else then with this witness? 

12 

MR. LESCII: Yes, your Honor. 

13 

Mgv we have this marked for identification. 

14 

(Plaintiff's Exhibit 17 marked for identifica¬ 

15 

tion.) 

16 

Q Is this a letter that you received from Mr. 

17 

Donnellv on or about November 8, 1966? 

18 

A Yes. 

19 

MR. LESCH: I offer Exhibit 17. 

20 

MR. PENNOYER: No objection. 

21 

THE COURT: Received. 

22 

| 

(Plaintiff's Exhibit 17 for identification received 

23 

in evidence.) 

24 

THE COURT: This doesn't show anything with respect 

25 

to inventory, does it? 


I! 
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No, your Honor. 

Any objection to this? Apparently 
not. It is marked in evidence. 

q After you received Exhibit 17, did you arrange a 
meeting between officers of Armstrong and officers of 3. T. 
Babbitt and Company? 

A Yes. 

Q After that did you learn that Armstrong had, in 
fact, acquired assets of B. T. Babbitt and Company? 

A I knew they made some kind of a deal. I didn't 
know exactly what they acquired except what Mr. Donnelly 
told me on the telephone. 

THE COURT: All right. 

Q After that did you receive a check in the amount 

of $9,000? 

A A year later. 

THE COURT: Did you render any bill? 

THE WITNESS: No, sir. I couldn't render a bill 

because— 

THE COURT: Never mind that. X just asked you if 
you rendered a bill. You heard about the acquisition? 

THE WITNESS: I heard about the acquisition some¬ 
time during the year of '67. 

THE COURT: When did you get the check? Where is 

SOUTHERN DISTRI T COURT HE POUT EM*.. II.S. COURTHOUSE 
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5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Samuel53 - direct 




gawe 

this check? 

THE WITNESS: In the latter part of '67. I got it 
one year after he talked to me about cutting my commission. 

THE COURT: You never sent any bill? 

THE WITNESS: No, sir. 

THE COURT: All right. 

THE WITNESS: I had no way to send a bill. 

THE COURT: Strike that. 

Q Did you receive Exhibit C in evidence shortly 
after December 12, 1967? 

A Yes. 

q with that exhibit did you receive a check for 
$9,000? 

A Yes. 

Q After you received that check, did you have a 
conversation with Hr. Donnelly about the amount of your pay¬ 
ment for services in connection with the Babbitt acquisition? 


A 

Q 

A 


Ye3. 


When did you have that conversation? 

I called him the early part of '6G. 

THE COURT: Haven't v/e been over this? 

MR. LE5CH: Yes, we have. 

THE COURT: All right. lie demanded more, 
the gist of it. 
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MR. LESCH: Yes. 

Q You demanded more in that conversation? 
A Yes. 



THE COURT: More than 9,000? 

A I also asked him, "What's doing in the other 
deals?" 

THE COURT: That doesn’t cut any ice here. 

MR. LE5CII: I have no further questions. 

THE COURT: All right. 

CROSS EXAMINATION 
BY MR. PENNOYER: 

Q Mr. Samuels, I would like for you to tell me now 
again each of the occasions on which you had a conversation 
with Mr. Finch. 

I recall the first one was at the Brandise Dinner. 

THE COURT: If you are going to ask him, why do 


you go on and tell it? 

MR. PENNOYER: I’m ju3t starting it off, your 

Honor. 

THE COURT: lie ought to be able to start it. 

Q When was the first one? 

A The first one was at the Brandeis Dinner. I met 
informally. I was introduced to him and we shook hands. 

Q All right. 
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A I knew about him previously, but I hadn't net 


him formally. 


Q The conversation at that time was: hollo, how 


are you? 


I'm Harry Samuels? 


A Right. I was introduced to him as Marry Sanuel3. 
THE COURT: Ho said it several times. 

It doesn't add anything. 

Q When was your next conversation with Mr. Finch, 

either by phone or face to face? 

A I know I tried to get him— 

THE COURT: Ho. When did you get him, not when vo 

tried to get him? 

THE WITNESS: Judge, it is very difficult. 

THE COURT: It is your difficulty, though. It is 
not mine. Can you answer that question? 

THE WITNESS: I'm thinking, Judge. 

THE COURT: There's no law against thinking 


either. 


THE WITNESS: The sequence of events, the reason 


I put that postscript— 


THE COURT: Don't get into that. We don't want 
to have your explanations of postccripts. If you carit 
answer, just say you don't recollect. 
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THE WITNESS: I don't have a present 



recollection, 


* • i • 

although I could have spoken to him— 

TI1E COURT: We arc not concerned with v/hen you 
could have spoken with him. That could have been at raany 
occasions. 


Go ahead, next question. He doesn't know. 

Q Did you have another conversation with Mr. Finch 
at any time after the Urandeis Dinner until .today? 

A Ihad a conversation with him-- 

THE COURT: Just yes or no, will you. 

A Yes, I did. 

Q All right. 

When was that conversation, the next one. 

A It was sometime prior to the date that I met him 
in Chocago on the 10th of January 1907. I think he either 
I or my secretary made an appointment with him. I thinx I 

made the appointment with him. 

q pid you talk to him on the occasion of that appoint; 


ment? 

A Yes, I did. 


Q Where were you and where was he? 

A I was in my office in Now York and he was down in 


Thomasville somewhere. 

U Can you fix the month? 
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17 

18 

19 
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21 
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24 

25 


gawe Samuels - cross \79J 

A It must have been the latter part of December 
because I went to Chicago in January. 

Q You say it must have been. I'm asking for your 
recollection as to v/heu it was. 

A The sequence of events is such, Mr. Pennoyer-- 
I handle hundreds of deals in my office, hundreds. ‘I just 
can't specify each particular date. 

The sequence of events tells no that I called to 
make an appointment with him. 

THE COURT: That's your best recollection? 

THE WITNESS: That's my best recollection. 

A I talked to him. He said, "Yes, come into see 
me in Chicago." 

I told him I wanted to talk to him about Arm¬ 
strong. 

0. You now have a specific recollection of speaking 
to ,V.r. Finch to make an appointment for a Chicago date? 

A I'm sure of that. Otherwise, how would I see— 

THE COURT: .Strike out because. You are arguing 
with the lawyer. 

THE WITdESJ: I'm sorry. Judge. 

THE COURT: Stop it. Just answer his questions. 

Q That's the second time you say you spoke to Mr. 
Finch, sometime by phono in December of 196G, correct? 
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2 

A 

Yes, and then by phone in March 1967. 

3 

Q 

I want to get the third tire. The third time was 

4 

the tine 

you say you met him in Chicago at the market in 

5 

January, 

I think January 10th. j 

6 

A 

Right. 

7 ^ 

a 

The third time? 

8 

A 

Yes. 

9 

a 

Right, 

10 

A 

The third, right. 

11 

Q 

The next time after that was what? 

12 

A 

It was sometime in March 1967. 

13 

Q 

Can you fix the date in March? 

14 

A 

I think it was before the middle of the month. 

15 

Q 

Before the middle of the month? 

16 

A 

Yes. *• 

17 

Q 

Was this a phone conversation? 

18 

A 

Yes. 

19 

Q 

All right. 

20 


After that conversation what was the next convor- 

21 

sation that you had with Mr. Finch, by phone or in person. 

22 

A 

i 

I met him in person again in the summer of 1967 

23 

in Chicago. j 

24 

I 

Q 

All right. 

25 


You gave a deposition in this case. Actually you 
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gave it on two separate days. 


- cross 

You gave it on August 7, 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 





1969. 

Do you recall that, Mr. Samuels? 

A Yes, sir. 

Q In our office, and you were under oath, and you 
were; asked questions and you gave answers? 

A Yes, sir. 

THE COURT: lie knows what that means. 

Q The question is on page 12. 

TIIE COURT: Is there a deposition in the file? 

MR. PENNOYER: We have an extra here, Judge. 

THE COURT: I will follow it if you have one. 

Q Line G: "Question. Did you have any other 
conversation either personally or by phono with Mr. Pinch 
between the dinner in 1963 and the telephone call in March 
1967? 

"TVnswer. Betv:een that tine, no." 

Do you recall giving that answer to that question. 

A I do, yes. 

Q Vlas that true when you said it? 

A 'Well, I thought— 



24 

25 


THE COURT: Was it true or not? 

A When I said it at the time, I thought it was true. 

My lawyer showed me soi 'O documents that were in my file which 
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1 

2 

• refreshed my recollection to the extent that he showed me 


3 

an addmission by Mr. Finch that he got a telephone message 


4 

from me and that he—whether he spoke to me or not, X don't 


5 

know. I do remember him saying that he saw me in Chicago 


6 

on January the 10th; 1 67. 


7 

THE COURT: When did you sign this deposition, do 


8 

you know? 


9 

MR. PSIINOYER: There are two volumes, your honor. 


10 

The second one is signed-- 


11 

THE COURT: When doe3 it appear that he signed it? 


12 

It is a matter of record. 


13 

MR. LUSCH: October 19, 1971. 


14 

THE COURT: Is there any indication, Mr. Pennoyer, 

I 

15 

that he changed that answer before he signed it? 


16 

MR. PEHNOYER: There is no indication that he 


17 

changed that answer. 


18 

THE COURT: So let the record show. 


19 

Q Mr. Samuels, are you telling us that you have read 


20 

a deposition given by Mr. Finch? 

1 

21 

A I have been told about it by My lawyer. 


22 

THE COURT: Didn't you read it? 


23 

THE WITNESS: No, they didn't give it to me to 


24 

l 

read. 


25 

THE COURT: he fore you signed it you never read it' 

> 
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asked. 


6 

id 3 7 

8 

9 

10 

11 

12 

13 


14 !| 

15 

16 I 

17 


I: 


18 

19 

20 
21 

22 II 

23 
2-1 
25 


Samuels - cross 

THE WITNESS: lie's not talking about that. 

THE COURT: Read the question that Mr. Pennoyer 

(Question read.) 

THE WITNESS: No, I did not. 
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Samuels-cross 


Q So your lawyer has told you nonethina which now 
refreshes your recollection some six years after the event, 
is that correct? 

A That and also he called my attention in ny file 
I had a memorandum that I made for Justice Arthur Goldberg 
who I was qoing to retnLn in this case. 

THE COURT: What is that? 

THE WITNESS: I had a memorandum in nv file of a 
meeting I had with Justice Arthur Goldborq. 

THE COURT: Ex Justice you mean. 

THE WITNESS: Yes. I sent him a statement of this 
case and in the letter T said that I met with Mr. 

Finch January 10, 1967. I had gone through several 
illnesses before that time — 

THE COURT: Yes. 

THE WITNESS: I war, more interested in nv 
health than the lawsuit. 

THE COURT: That doesn't help us much. 

0 After you gave this deposition — 

MR. LESCH: Mr. Samuels. 

0 After you gave this deposition on Auquct 7, 

1969 there was then a period of — between your next 
deposition on February 2, 1971, do you recall that, 
when you gave a second deposition in February? 
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1 

k 

1 

i| 

jqsg 2 

Samuels-cross 

2 


A 

Yes. 

3 


0 

In the course of that second deposition on 

4 

i 

naqe 60 

where you were asked this question, Mr. Samuels, 

5 



"0 ' Have you had an opportunity to read the 

6 


transcript of your prior deposition hofore coming here 

f 7 


today? 


8 

ii 

!l 


"A Yes. 

9 

II 


"Q Is there anything in the prior transcript 

10 

l 

that you would like to correct or add? 

4 

11 



"A nothing special." 

12 



So that you did read this deposition of 

13 

i 

i 

August 

1969 before you gave the second one, isn’t that 

14 

. • i. 

• 

correct? 

15 

ii 

|| 

A 

There was at that time a couple of months 

16 

jl 

before 

I had a little stroke and I was more interested 

* 17 


in my health — 

18 



THE COURT: I move to strike that out. I am 

19 


tired of having excuses for something without an answer 

20 


to the 

question, Mr. Lesch. He doesn't answer the 

21 


fundamental question. Head the question aqain. 

22 



(Question read.) 

23 



THE COURT: Answer the question. 

24 

1 


Do you understand the question? 

25 



TIIE WITNESS: Yes, Judqc. 
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10 

11 

12 

13 

14 

15 


fed 


jqsq 3 


Samuels-cross 
TIIE COURT: Answer it. 

THE WITNESS: Yen. The answer is vos. 

THE COURT: What vou said doesn't answer it. 

THE WITNESS: My answer was that I had read it. 

THE COURT: Now you ray you had read the 
first deposition before you came onto the second deposition, 
is that right? 

THE WITNESS: That is riaht. Put I didn't 
know about this other information that my lav/yer showed mo 
from the records at that time. I couldn't refresh mv 

recollection. 

THE COURT: All richt. 

q Then after you gave the second deposition in 

4 

February 2, 1971 you received a copy of both transcripts 


16 || 

and 

read 

them? 

17 ! 


A 


That is right. 

18 ! 
1 


0 


And signed it? 

19 


A 


I suppose so, yes. 

20 


O 


Under oath attain? 

21 ! 




THE COURT: Signed what? 

22 

1 




After he received both conics you are asking 

23 

him 

if 

he 

signed what? 

: u • 




MR. PENNOYER: He signed the deposition as a 

25 

11 

whole, 

didn't you? 


WITIICIIN O'^TIII I COIIfll HMflllllH'i. 'I ' l MlIKt MIJHM 
, ni I i Vj a hi. . hi * VOlm. M.Y 
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jqsg 4 


Sanuels-cross 



THE WITNESS: That is right. 

0 Under oath again? 

A Well, I took the oath at the boainning so I 
imagine — 

THE COURT: You took it at the end too, didn't 

you? 

THE WITNESS: I don't think so. 

THE COURT: Doesn't it show that at the end? 

You haven't practiced law in a long time but it's 
customary to sign at the end before a Notary. 

0 I show you page 136 of your second deposition 
and ask you if it doesn't show that vou signed it before 
a Notary by the name of Agitha Aravros? 

A Yes. 

Q Under oath on that day? 

A Yes. 

Q Do you claim that you consummated the Thomasville 
merger with Armstrong? 

A I don't know what you mean bv consummated. 

THE COURT: You are an attorney. You should 
know what consummate means. 

THE WITNESS: If they don’t give you an opnortunity 
to consummate, how can you consummate it? 

They don't tell you anything — 

SOUTmT. ON DtSTWI * COURT l«f PORT f RS. U.S. CUIIM T HOilSI 
I »)| | Y \»J' A«'l. HI * 14 i « «l 9 * MU 
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jq S g 5 Samuels-cross 

THE COURT: You may raovo to strike it out. 

THF. COURT: You may move to strike it out. 

MR. PENNOYER: I so move. 

THE COURT: Strike it out. 

Q Do you claim that you consummated the 
Arnstrong-Thonasvillc merger? 

MR. LEECII: T object to the form of the nuoskion. 


THE COURT: You may ask it again in other 


verbiage. 


contract. 


MR. PENNOYER! This is the verbiage of the 


THE COURT: Did it sav consummated in the 


... Il 
1< I 


contract? 

MR. PENNOYER: It does. 

MR. LEECH: T nevertheless object on the arounds 
that it's impossible for Mr. Samuels to consummate 

TIIE COURT: Yes, it should be to bring about 
the consummation, counsellor, as I read it. The parties 
are the only o.nes who can consummate. 

«* i../ ' 

MR. PENNOYER: The contract reads, and this is 
Defendant's Exhibit A on page 2, number 6 "V.’e will pay 
you as a fee a sum of money equal to three per cent of 
the total consideration paid by us for an acquisition 
found and negotiated and consummated by you on our behalf. 
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jqsg 6 Samuels-cross u 

V 

2 

THE COURT: In it cipulated who wrote this 


3 

paper? 


4 

MR. PENNOYER: Your Honor, the draft suggestion 

i 

5 | 

was sent by Mr. Samuels. 


6 i 

THE COURT: The final. The draft superseded 


r 7 

by another paper, isn't it? 


8 ; 

MR. PENNOYER: Armstrong tool: his draft and 


9 

wrote the final. 


10 | 

THE COURT: I beq your pardon? 


ii i 

MR. PENNOYER: He wrote the final version. 


12 ! 

THE COURT: Who did? 


13 ! 

! 

MR. PENNOYER: Armstrong did, vour Honor. 


14 

THE COURT: There is no indication of any 


. . 

15 

attorney on the case as far as the final copy by 


16 

Armstrong is concerned. *■ 


- 17 

I will sustain the obiection to the form of the 


18 

question . 


19 

0 Do you claim that you assisted in the 


20 

consummation of the Armstrong-Thomasvilie merger? 


21 

A It didn't give me anyopportunity to do so. 


22 

Q You are not claiming it then? 

. * 

. .23 

... ... 

A That I assisted? 


2-1 

0 Right. 

1 


25 

A To the extent I have nlreadv testified, it's my 

i 

r <OI|Tl4( HH Ol'J HI 7 CftUH T l«r Porn 1 MV '1 » MtllMIHJllM 

| Ot 1 y •,»#' *’»f Ml W tfliliF M 1 ’ " • «• •»«** 



" 


= 










13 



14 

15 



16 ! 

17 

18 

19 

20 II 

21 | 
;l 

22 j 

23 

24 


THE COURT: Overruled. 

C Do you recall that negotiation? 

What you testified to today, that in. 

A Yes, I think so. 

THE COURT: Did you over discuss with the 
president of Thomasville, is that Mr. Finch? 

TIIE WITNESS : Yes . 

THE COURT: The terms of any agreement with 

Armstrong? 

THE WITNESS: No, sir. 

THE COURT: That is enough for me at least at 
thi3 point. 

0 Do you claim vou found Thomasville for Armstrong? 

Villllll 1(11 r f mill I III MUM I I H . •• *. • UUIIIMUIIM 
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jqsg 0 f -1 hug Is -crons 


l 

0 

A Yen. 

* • 



3 

0 What did yon do that you nay constitutes 


1 

j 

■\ ; 

finding Thomnsville? 



5 

A I apprized then of the fact that it was 



6 

, 

available as a merger candidate. v ou neople have 



7 

■ 

been in touch with them with resnect to selling the 



8 

1 

merchandise. Mover have they even suspected that 



»l 

1 

Mr. Finch or Thomnsville would be available as an 



10 

acquisition until I brought that to their attention. 



11 

THE COUR m : You may move to strike out that 



12 

answer except as to cverythina including "never" and what 



1:1 ! 

follows. 



U 

MR. PEHNOYER: I so move. ^ 



15 

THE COURT: Ptrike it. 



1G 

0 Mr. Samuels, on what basis did you know that 



17 

17 

Thomasvilie was available for acquisition? 



18 

A It's been my experience to go through the 



19 

merchandise mart and the furniture mart twice every year 



20 

i 

during the market show: .and in traveling around those 



21 

circles you hear things by sales managers, salesmen, 



•■)•■> 

presidents of companies. 



23 

THE COURT: Pid you ever hear anything from 



2-1 

anybody connected with Thomnsville? 



2«i 



1 
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10 

11 




C°i1 

jqsq 9 Samuels-cross 

• THE WITNESS: Nobody connected with 

Thomasville direct, no, sir. 

n Nobody connected with Thonnsvillo had ever told 
you that Thomasville was available for acquisition? 

A No, sir. 

0 And the only conversation you ever had on that 
subject with Thomasville qavc you a negative answer, 
didn't it? 

A Except that conversation I had with them on the 
telephone where they said to come in to see them. 

THE COURT: When? 


THE WITNESS: On both occasions. 

THE COURT: When? 

THE WITNESS: In December '66 and in Juno — 
January '66 and in June —— Januarv 'fi7, T am s6rrv, and 
June '67, both at the show, at the furniture .show.. 

THE COURT: Those occasions were both after this 
letter, of course, of January 10, riqht? 

THE WITNESS: One was before and one was after. 
THE COURT: Which one was before? 


THE WITNESS: The one when I net them on 


January 10. 


THE COURT: Yes, seven days before. 

THE WITNESS: As soon as I not my conversation of 


Vmmi hm IH'.mm f.miM l hi i*«m« 11 if, »i •• MiiMiimniM 
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jqsg 10 Samuels-cross 

my results they cancelled rr.e out. 

THE COURT: Hid you call then the same day vou 
say you had the conversation with Finch? 

THE WITNESS: Yes, sir. 

THE COURT: In January. Whom did you call? 

THE WITNESS: Hr. Donnelly. 

THE COURT: Did you tostifv about that 
conversation in your direct tcstimonv? 

THE WITNESS: Not at that tine. It was at that 
time I didn't know. 

THE COURT: Here in court. 

THE WITNESS: Yes, sir. 

THE COURT: What did Finch tell you on that day? 
Did he say he was interested? 

THE WITNESS: No, at that tine he said no. 


17 II 

18 |i 

11 

19 |j 

20 ! 



He said "Let's lot it qo for a while. I am not interested." 

THE COURT: In other words, prior to the 
10th of January, if that is the riqht date in 19G7, 
the date of this alleged determination, nobody from 
Thomasville ever said ho was interested, isn't that so? 

THE WITNESS: lie agreed to meet with them — 

THE COURT: That is a different thing. Can't 
you answer a simple question? You are an attorney — 

THE WITNESS: I can't see how I can answer. 

SOUTHTHN OlSTMl T COIJHT lirPOHHPS U S < WUMfHOUM 
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Ennuels-cross 


THE COURT: Pid anyone indicate anv interest, 
any man from Thomasville, before January 10, 1967? I am 
irritated because you don't try to answer me. 

THE WITNESS: I am sorry. Judge. Yes, I did. 

I testified to that before that postscript went under 
my letter and before that meeting that T had, I had talked 
to Mr. Finch and then in December before going to Chicaao. 

THE COURT: I am not asking you if you talked 
to Mr. Finch. I am asking you whether Mr. Finch gave you 
any indication that Thomasville was interested. 

THE WITNESS: Ho agreed to meet with Armstrong 

and he is the spokesman. 

THE COURT: That is nonsense. I will take the 
answer if that is the only answer vou can make. 

THE WITNESS: Ho is the spokesman —✓ 

THE COURT: There is no question before you r.ow. 
You don't answer my questions directly. 

Q Mr. Samuels, I want to go back to your 
testimony to the effect that you assisted Armstrong 
in the Thomasville negotiations and I will ask you if you 
were asked this answer or rather this question and 
gave this answer in your deposition of February 2, 1971, 

page 180, and my question was: 

"Q ifhat other work, labor and services referred 
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14 
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16 

17 

18 

19 
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jqsg 12 P.amuels-cross 

to in paragraph 12 of the complaint which vou say you 
performed? 

"A Well, services go back from the time that 
I first met Armstrong many, many years and the investigation 
travel and finding out t-he available companies and making 
the necessary connections, making the necessary meetings, 
getting the necessary introductions to nrenare for their 

4 

type of work. I showed then maybe 40 or 50 or maybe 60 or 
70 companies during this period among which was Thomasvillc. 
And not permitting me to do any further work in 

/ 

negotiating the deal my work stopped. V.Tien I introduced 
them into the deal with Mr. Finch and 1 askcci them to 
permit me to negotiate further and they wouldn't let me." 
Did you give that answer to that question? 

MR. LESCH: Hay we have the last sentence? 

THE COURT: One sentence more vou'd hotter 

put in. 

O "A They didn't keep me advised of it and that 
is the reason for the lawsuit." 

Did you give that answer to the question? 

A I must have. 

q was it truthful when you qave it? 

A I imagine so. 

THE COURT: Is that the best answer vou can give. 


V)in ttf nil dim in i (.ohm t mi i*oi« i i mV ii '• r mum r ihmim 
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jqsg 13 

you inaqine so? 


Samuels -cross 


18 


the WITNESS: Ye3, it must have been. 

THE COURT: You know Courts don't ordinarily 

consider imagination. 

O Then I show vou paragraph 5 of the verified 
complaint. 

Paragraph 5 reads: 

"Although plaintiff offered to negotiate and 
consummate the said acouisition of Thonasville on 
Defendant's behalf plaintiff was requested by defendant 
not so to do" and paragraph 6 which follows: 

"As a result of plaintiff's efforts defendant 
entered into negotiations with Thonasville which resulted 
in the acquisition of Thomasville by defendant by means 
of a merger on or about November 1, 1968." 

I won't finish that sentence. The question is 
Mr. Samuels: You are aware that this is a verified 

complaint, are you not? 

A Yes, sir. 

the COURT: Who verified it? 
q Was it verified by you on the 16th day of June, 


1969? 


Yes, sir. 

That is your signature? 


sout nr iin distii' r count nt pomi i us, u v < oiimthoum 
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jqsg 14 

Samuels-cross 

‘ 

2 

A 

Yen, sir. 

! 

j 

' V 

0 

And sworn to before a Notary? 

4 

| 

A 

1 

Yes, sir. 

1 

5 

Q 

Could you now tell us how many visits vou paid 

1 

0 

to Armstrong in Lancaster in 1955? 


* 7 i 

1 

A 

Three visits. 


8 I 

Q 

When was the first one? 


I 

9 

A 

The first one was on August 10, the second one 


10 

I 

was August 25 and the third one was the earlv part of 


11 

September. 


• 12 i 

0 

And, in fact, was there another visit on 


13 

July 22 

, 1966? 


| 

14 

A 

No, I hadn't at that tine known anybody connected 

j 

15 

with Armstrong. 

I 

1 

1G 

0 

Do you recall on one of the visits before vou 


r 17 

j signed 

! 

the contract dated August 25 , .1966 , being brought 


18 

1 

| into Mr 

. Binna'' office by Mr. Donnell''? 


19 

' - 

I might have been, I don't remember exactly. 


20 

I think 

1 

he came into th-** room where wo were sitting. 


21 

Q 

Isn't it a fn> h that Mr. ?:i.nnn' told you on 


22 

i that occasion that ThomasvillG was a natter that they 

1 

’23 

would, 

| 

Armstrong, handle itself and you wore to have no 


24 

i part of 

it? 


25 

A 

Absolutely not. I never discussed Thomasville with 
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3?39 15 ■ up to the tine I wrote him the letter 1 

Mr. nines. That re, up to t 

asking for a commission on it. , 

4-Vi-vt- the word or the nano 
q But you sav tha - 

. i first mentioned by you? j 

Thomasville was firs 

A That is right. i 

• „ .rith Armstrong? 

Q m the discussions witl 

A Thnt is right. I mentioned it nt tho table 

ln the country club when we had lunch and Mr. — 

didn't react to it at all. 

THE COURT: Who didn't? 

the then vice president and 
THE WITNESS: Mr. Binns, the the 

the present president. 

re all delighted that I was there 
They were all ch.xxh 

oivlng them this Information. 

1 I was giving ^ s , lic i thev, 

' ,. «,ren interested, *i-' 

I THE COURT: Thev didn t - - 

I 

> is that what you mean? 

TniMr rc. very much interested, 
i the WITNESS: -cry 

THE COURT! interested? 

I the WITNESS: Yes. 

1 the COURT: 'Iho said anything about that? 

; !: THE WITNESS! Mr. Donnelly told me. 

, | the COURT! Put Blnns was contrary. 

| ninns was not contrary 

\ 1 THE WITNESS: No, Binn. 

I nil delighted with me. 

» Dlnns was delighted. They were a 


Samueln -cross 
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jqsg 16 Sanuels-cross 

Q Uhat did Mr. ninns say about Thomasville? 

A He said wonderful, just wonderful. 

O You said the name Thomasville — 

A He didn't say it only with respect to 
Thomasville. Thomasville was bundled with Mohasco and 
Kroehler because thr three of them wore in a-kindred 
kind of business, the same composition financially, the 
same listing. All were listed on the New York Stock 
Exchange. 

THE COURT: It wasn't particularized as 
Thomasville? 

THE WITNESS: All bunched toaother. 

THE COURT: That is x^hat I say. 

Q And you say Mr. Binns said about Thomasville 
that it was wonderful? 

A Yes. Mr. Donnelly wont over the Mohasco sheet, 
he passed the sheets around and he said wonderful 
about Mohasco, wonderful about Thomasville, and wonderful 
about Kroehler. 

THE COURT: Are you saying the sheets wore 
passed around separately? 

THE WITNESS: To all the people sitting 
around the tahlo. 

THE COURT: And an the sheets cane around every on 

&OUT IlfUM m r «l lit ' I Ollfn MlPoM I f M*. M *. < i HIM I MOIIM 
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jqsg 17 Samuels-cross 

of those people said "wonderful" after each one? 

THE WITNESS: Right. 

0 And who were the others that said this besides 
Rinns? 

A Mr. Pennoyer, they were all delighted I was 
there — 

THE COURT: Tore delighted, of course, isn't 
admissible. 

Q Who said wonderful besides Mr. Binns? 

A Everybody there. 

Q Who was everybody? 

A Mr. Painter was there, 
o who else? 

A I think Harry Jenson wa3 there too. 

THE COURT: Who was he? 

THE WITNESS: He was one of the vice presidents. 
Q How about Mr. Warnock? 

A Warnock I don't think stayed at our table. 

He went over to another table. 

Q Did Mr. Warnock say anything about Thonasville? 

A Not that I remember. I don’t think he stayed 
at our table. They were all delighted with the deals 
I was discussing with them. 
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jq3g 18 


Samuels-cross 




12 


THE COURT: You nay, if you like, novo to 


strike out "They were delighted." That is sonething else. 

MR. PENNOYER: I will leave that in, your Honor. 
TIIECDURT: All right. It nay show sonething 

about the situation. I an not certain. 

n VThnt did you understand to loo the organization of 

the acquisition group at Armstrong? 

THE COURT: What do you nean bv that? 

Q Did you understand that there was a group of 
officers involved in acquisitions at Armstroncr? 

MR. LESCH: 1 object to what he understood. 

THE COURT: Sustained as to form. VJhat he under¬ 
stood isn't important. 

MR. PENNOYER: It will become important in view 
of the oosition. 

THE COURT: Are you indicating that because of 

whom he was dealing with? 

MR. TENNOYER: It relates to the testimony 

about Mr. Donnelly and the request that certain matters 

be kept under the table. 

THE COURT: What is your objection, Mr. Lesch? 

v MR. LESCH: I just object as to the form 

of tho question. 

THE COURT: dust as to form? 


SOUTHERN DISTR T COURT RFPORTf MS. US. COURTHOUSE 
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jqgg 19 Samuels-cross [loH 

HR. LESCII: Yes. 

THE COURT: Can you reframe it? 

Q Were you told there was an acquisition group 
working at Armstrong? 

A Yes. 

Q Were you told who the members of the group were 
as of July-August 1966? 

A All I knewwas Banzhaf was head of the committee 
and Donnelly. 

THE COURT: Who? 

THE WITNESS: Mr. Banzhaf. And Donnellv was 
on the committee. I don't knov* anyone else. 

0 Head of what committee? 

A The acquisition committee. 

Q Weren't you, in fact, told that Mr. Banzhaf T .sas 
the head of a furniture sub-committee of the acquisition 
committee? 

j 

A I don't believe I ever heard of any sub-committees| 

I 

in the committee. 

0 Weren't you told that Mr. Binnn, the executive 
vice president, was head of the overall acauisition 
committee? 

A I never heard of him in connection with the 
acquisition committee. 

SOUTHERN OISTRI' T COURT REPORTERS, U.S. COURTHOUSE 





-133- 


1 

2 i 

3 

4 

II 

5 I 

6 I 

7 j 

8 i 

9 

10 ! 

I 

11 

12 

13 


H li 



17 |l 
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18 || 
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20 i 

11 

21 
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23 
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25 | 


jqsg 20 Snriuels-cross (Toll 

Q Referring to Plaintiff’s 11A, this is the 
draft contract which you sent to Armstrong as a 
suggestion for a contract with your letter of August 12, 
1966? 

A Yes. x 

THE COURT: Exhibit 11? 

MR. PENNOYER: It is Exhibit 11. 

Q In the wording that you proposed for the 
contract didn't you say, and this is in the form of a 
suggested letter to Mr. Samuels, "Dear Mr. Samuels, after 
the discussions that members of our executive staff had 
with you, namely Mossr*. Warnock, president, Binns 
vice president and Donnelly treasurer", now you knew 
Mr. Binns at that point in time, didn't you? 

A Yes. 

Q And you know that he wan the executive vice 
president? 

A Yes, 3ir. 

Q Didn't you also know that he was the head 
man in the acquisition group? 

A Mo, sir. I was told he was slated for the 
presidency by Mr. Donnelly, that is all. 

Q But you understood then that Mr. Ranzhaf was 
the head of the acquisition committee? 
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jqsg 21 Sanuel3-cross [l04] 

A That is right. And they were very displeased 
with him. 

Q You say they were very displeased with him. 

V.Tio told you that? 

A Mr. Donnelly. 

Q When did he tell you that? 

A He told me that the second time I was there when 
he asked me to write a letter so thev could cancel the 
purchase of Morgan. It seems that Mr. Banzhaf was 
about to sign a contract for the acquisition of Morgan and 
he wanted me to kill the deal, write a letter. He said 
not to embarrass Mr. Banzhaf, make it look good and make 
it look bad so we have something to hang our hat on to 
cancel it. 

Q I asked you when he said that. 

A August 27. 

MR. PENNOYER: I move to strike all the answer 
except the date. 

THE COURT: Yes. 

Q What were the words Mr. Donnelly used in saying 
in substance that they are very unhappy with Mr. Banzhaf? 

A That is right, because he knew nothinq — 

Q What words did Mr. Donnelly use? 

A He said "The committee or the management of the 
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17 


jqgg 22 Samuels-cross 

company or the directors", I don't remember exactly which 
it was, it was the company, they were unhappy with him 
because there was a wave of acquisitions and mergers at 
that time in the industry and they hadn't done a thing 
and they were unhappy w.ith him and particularly were they 
uhappy about the fact that he wanted to buy this Morgan 
Company which was just a manufacturer of dimension stock. 
It wasn't putting them in the furniture business. It 
made parts and pieces sold to various furniture 
manufacturers who use them in putting together 
furniture. 

o have you said everything you recall that 
Mr. Donnelly spoke to indicate unhappiness with Mr. 
Banzhaf? 

A /es, he says "Keep that strictly confidential 
between you and me and try to save his neck." 


18 | 

19 i 

20 ! 

i 

21 

22 

23 

24 

25 


THE COURT: You were just asked if you said 
everything and then you go on with another statement. 

Have you said everything at this point, this 
minute? Have you said overythina? 

THE WITNESS: May I complete it. Judge? 

THE COURT: That is what you were asked to do 
but not to speak in generalities. 

THE WITNESS: We spoke for hours about this 
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jgsg 23 Sanuels-cro3s (Toe] 

situation. If you want me to spend the hours repeating 
it, I will try to remember everything that was said about 
this time. This went on and on and on, hour after hour. 

Q What went on? 

A Conversations about Bannhaf, Thomasville, 

about Mohasco, about Johnson Carpet, about Kroehlor. 

We went to see the Kroehlor Company. I went to Chicago. 

THE COURT: Are you saying that all this tine that 
is going on from day to day was to ask you to get rid 
of the idea of purchasing this other company? 

THE WITNESS: Part of the conversation. Judge. 

TIIE COURT: I think you have enough on that 
counsellor. 

Q Wouldn't you agree, Mr. Samuels, that you had 
or that you corresponded in writing with Armstrong from 
time to time during the period August 196G through June 
of 1967? 

j 

A I don't know whether it was Juno 1967. I know 
it was early 1967. I don't think I bad any correspondence 
in June, unless you hav^* it. 

MR. PENNOYER: I am going to request there be 
marked a group of letters from Mr. Samuels or Mr. Samuels' 
office addressed to Armstrong. 

THE COURT: You want them marked as one exhibit? 
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MR. PENNOYER: Y 03 . 

THE COURT: IIow many arc there? 

MR. PENNOYER: There are 14. 

THE COURT: One exhibit and then they may bo 
marked, if special attention is called to one or more, 
separate exhibits. 

(Defendant's Exhibit D narked for identification.) 
THE COURT: Have you seen those, counsellor? 

MR. LESCH: I imagine we have. 

THE COURT: It's about a quarter of one. 

We will recess until 2 o'clock. 

(Luncheon recess.) 
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1 

gwag [Ion] 



2 

AFTERNOON SESSION 



3 

2:00 p.m. 



4 

HARRY S . S. A M U E L S , resumed. 



5 

THE COURT: You may proceed, Mr. Ponnoyer. 



6 1 

CROSS EXAMINATION (CONTINUED) 



7 

BY MR. PENNOYER: 



8 

0 Mr. Samuels, I show you Defendant's Exhibit D 



9 

for identification and ask you if this qroup of letters 



10 1 

is a group of letters sent by you or by vour office to 



11 

Armstrong? 



12 

A Yes, these are all from my office. 



13 

THE COURT: All riqht. 



14 

I 

Q Each of then suggests a company to Armstrong? 







15 

MR. LESCI1: I object. 



16 

THE COURT: Sustained. They sneak for themselves. 



17 

You signed all these, didn't you, Mr. Samuels? 

1 


18 

THE WITNESS: Yes, either I or one of my 

t 


19 

associates signed them, yes. 



20 

TITE COURT: I haven't seen them yet. 



21 

You finish up with them first. 



22 

You signed all of them or somebody from your 



23 

office signed them; is that right? 



2-1 

THE WITNESS: Yes. 



25 

MR. PENNOYER: I offer Defendant's Exhibit D 
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in evidence. 


Samuels-cross 



3 


4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 



i 

I 


23 

24 

25 


MR. LECCII: No objection. 

(Defendant's Exhibit D for identification 

received in evidence.) 

THE COURT: There are a lot of companies 

involved here, at least mentioned, I should sav. 

MR. PENNOYER: Shall I go ahead, your Honor? 

THE COURT: All right. 

I don't know whether these are admitted for 

what they 3 how or what they don't show. 

0 Mr. Samuel3, would you agree that at no time 
did you ever write Armstrong with the name Thonanville 
in any communication? 

A I do not agree. 

THE COURT: What's that? 

THE WITNESS: I do not agree. 

0 Do you know of any paper that you sent to 

Armstrong with the name Thomasvillc in it? 

A Yes, the letter that I wrote to Banshaf, a copy 

to Donnelly, with the name of Tom Finch on it. 

q My question, and you are a lawyer, was: 

Is the name Thomasville in any communication to Armstrong?. 
A Well, Tom Finch and Thonanville — 

THE COURT: Listen, why don't you answer the 
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1 

gw3g 

Samuols-cross [TlO^ 

2 

question 

. You attempt to allude, counsellor. 

3 


TIIE WITNESS: Sorry, Judge. 

4 

A 

No, I did not. 

5 


TIIE COURT: Why didn't you say so in the first 

6 

instance? g 

7 

Q 

1 

Referring to the letter to Mr. Banzhaf of 

8 

October 

10, which has been marked Plaintiff's Exhibit 13, 

9 

October 

10, 1966, you have already told us that the original 

10 

of that 

letter was sent to Mr. Banzhaf? 

11 

A 

Right. 

12 

Q 

You didn't put the handwritten note on 

13 

Mr. Banzhaf's original? 

.14 

1 

A 

Right. 

15 

Q 

Before you wrote that letter, Mr. Samuels, 

16 

hadn't you been on a trio to visit Kroehler Company in 

17 

Chicago? 

i! 

18 

i A 

I think it was after T wrote the letter. 

19 

0 . 

You think it was aftor? 

20 

A 

Ye3. 

21 

0 

The trip I have reference to was one in the 

22 

company 

of Mr. Banzhaf and Mr. Donnelly. 

23 

A 

Yes. 

24 

0 

Do you recall that trip? 

25 

A 

Yes, I recall the trip vividly, but I don't 
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1 

2 

3 

4 


5 


6 

7 


i 


| 


8 


10 


11 


12 

13 

14 

15 

16 


| 

i 




17 || 

18 

19 

20 
21 
22 

23 

24 

25 
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remember the date. 

q You think it was in September or October? 

A I think it was in October. 

Q During the course of that trip, Mr. Samuels, 
you spent a little time with both Mr. Banzhaf and/or 
Mr. Donnelly? 

A I did, yes. 

0 For instance, how long did you spend with 
Mr. Banzhaf? 

A Ilr. Banzhaf was with Mr. Donnelly most of the 
time, but I spent some time with Donnelly alone because 
we went to this meeting at Kroohlor. Via had lunch there 
with a number of executives and their attorney. Then we 
went back to Chicago. Vie stayed overnight at a motel. 
nQaj' the airport and Donnelly and Banzhaf and X went to 
have dinner at one of the restaurants near the airnort. 

THE COURT: Read the question, will you, and 
listen to the question. 

(Question read.) 

A (Continuing) Thfc whole day except for 
intervals of 15 or 20 or 30 minutes that I was with 
Donnelly alone. Banzhaf wont to make telephone calls, 
lie went hero, there, everywhere. 

Q And also the evening for dinner? 
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A Yes, that's right. 

Q In the course of that day didn't you discuss 
Thomasville with Mr. Panzhaf? 

A Yes, with Mr. Donnelly mostly. Mr. Eanzhaf sat 
by and listened, most of the time, 99 per cent of the 


time. 

Q What was the discussion on that day about 
Thomasville? 


A Well, they compared Kroohler with Thomasville 
and with Mohasco. I said, "We don't know yet" 
whether Kroehler is available" — 

THE COURT: Mo. He asked you what the 

conversation was about Thomasville. 

A (Continuing) Well, that was the conversation 

about Thomasville, if they don't buy Kroehler, they want 
me to pursue Thomasville, and pursue it very strongly. 

Q Didn't they tell you at that time, during this 
day or evening, that Armstrong was pursuing Thomasville 

on its own? 

A Mo, sir. 

Q Didn't they tell you that Armstrong was going 

to a bank in Worth Carolina to meet with Mr. Finch? 

A They asked me to contact * Mr. Finch and to find 
out whether he will attend that meeting, the most important 
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2 

1 

thing — 



3 

Q 

Ju3t a minute. 


4 


Did they tell you that a group of Armstrong 


5 | 

people were going to go to North Carolina to neet 


< ; S 

Mr. Finch 

at a bank? 


1 1 

A 

« 

That's right. 


1 8 

Q 

They did toll you that, didn't they? 


1 9 

A 

Not at that meeting, no. Not at that meeting. 


1 10 

no. 



1 11 

Q 

Did they tell you that at any tine? 


1 12 

A 

They told ne that lie fore the meeting, and that's 


1 

why _ that's when I wrote then that postscript on the 


1 

i 

letter. 

• 


1 

1 0 

When before the meeting? 


1 

A 

H 

A week or 10 day3 before the meeting.' 


I 

1 Q 

They told you they were going to go to 


1 

North Carolina to neet with Finch? 


1 

ji 

Yes. 

1 

I 

1 

At a bank? 


1 

| A 

With a banker. 

| 

1. 

1 

. Q 

So you were aware that Armstrong was pursuing 


1' 

the Thomasvillo natter to the extent they were going to 


1 

neet with Finch on their own at the bank? 

1 


1 25 

A 

It was not on their own, it was at nv suggestion 


I 
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17 
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19 
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gwsg Samuel3-cro3s 

\ 

that they did it. They didn't know until than that thero 
may ever be a deal — that Hr. Finch ever wanted to sell. 

Q Were you invited to attend that meeting? 

A I asked then — 

THE COURT: Mo. Will you please answer his 

question. 

Q Were you invited to attend that meeting? 

A No. 

Q In fact, you were told not to attend it, weren't ] 

you? 

A I asked them to go to the meeting, and they said, j 
"Not this one, maybe the next one." 

0 Who said, "Mot this one"? 

- 

A Mr. Donnelly said, "Maybe you will come to the 
next one, not this one." 

* 

I 

Q When did he say that? 

A When we discussed this meeting in North 


Carolina at the bank- 
THE COURT: 


What tine was it when vou did discuss 


I 


that? 

THE WITNESS: T'bout 10 or 12 days before T wrote 
that letter with the postscript on it. 

THE COURT: What date, Mr. Samuels? 

THE WITNESS: I think it was at the end of 


i 

i 
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&iU 


September, the early part of October. 
THE COURT: That year? 




THE V7ITNESS : 1966. 

Q You knew, therefore, that Armstrong was going 
to meet with Finch, and knowing that did you attempt 


22 |! 


to find out whether the meeting had taken place? 
A Yes, I did. 

Q And you were told that it had? 


A Yes. 


Q When were you told that? 

A A few weeks — about a week or 10 days after the 


meeting. 


' '** 23 
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jqe 1 Samuels - cross 

Q Who told you that? 

A Mr. Donnelly. 



Q Where was he when he said it? 

A On the telephone. 

Q Where were you? 

A In my office. 

Q What did he say about it? 

A lie said "You pursue it on your own, it doesn't 
look to me as though they want to make any deal. He said 
find out definitely whether they are available for a dcal,^ 
for a merger. 

Q Did you ask him what happened at the meeting? 

A I did. He said they discussed various other things 

They just touched lightly on the possibilities of a merger 
and that he got, Donnelly got the impression tfcat he did 
not make a merger at the time. He said pursue it and see 
what you can do. 

Q I am asking you for what Donnelly told you. Did 
Donnelly tell you that I had the impression they v/ere not 


interested in the merger at that time? 

A I can't tell you those v/ere the exact v/ords but 
that was the general tenor of the conversation. 

Q Was this all in one conversation? 

A Yes. 


SOU T Hi f<N DISTMI t ' OllflT Ml POM TINS, US ( OUMFIIOUM 
I Ol I V SO* M»l , M| W V 011 K MV. I «I / 4*.MO 




-147- 



10 

11 

12 

13 



jqe 2 Samuels - cross 

Q In fact, did not Mr. Donnely subsequent to that 
or at that tine rather tell you that they invited Mr. Finch 
to cone to Lancaster? 

A No, he did not. 

Q Didn't he tell you that at the subsequent tine? 

A He told me to pursue it only, find out if he wants 

tomerge. 

q You in fact knew by January 10 that Mr. Finch and 
a group of Thonasville people had come to visit Armstrong 
at Lancaster on three days in early January, didn't you? 

A I did not know, no, because Mr. Donnelly kept on 
bugging me and telling re pursue him— 


14 

15 

16 I 

| 

17 i 

1 

18 

19 

20 
21 

22 

■ II 

23 

24 

25 


II 

II 



THE COURT: Doing what? 

THE WITNESS: Bugging me. 

THE COURT: What do you mean by that? 

THE WITNESS: That is a slang word for pushing ne, 

urging me. 

T11E COURT: What did he do? 

THE WITNESS: He kept on telling me, don't you 
want to earn a fee, find out if he wants to sell. 

Q In your business you have to move in a hurry, don' 

you, sometimes to make a fee? 

A Ye 3 , I do. I moved in a hurry all those months 

I worked for them. 
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1 

jqae 3 

Snmuels - cross 



2 

Q 

You said Mr. Donnely started to first ask. you to 



3 

find out 

if Finch was available in September? 



4 

A 

No, we discussed that in the meeting of August 10, 



5 

August 25, the early part of September and subsequent to 



6 

that. Every time I talked to him he said did you find out | 



7 

whether 

he wants to merge? 



8 

Q 

From August right through January? 



9 

A 

Right through June of 1967. 



10 

Q 

With all this urging, what you did was to try to 



11 

get Mr. 

Finch on the phone a couple of tines, is that correct? 



12 

A 

Well, then I saw him in Chicago. 



13 

Q 

but first you tried to call him on the phone? 



14 

A 

Ye3 . 



15 

Q 

Did you make a special trip to Chicago to see Mr. 



16 

Finch? 

✓ 



17 

A 

No, that was my yearly rounds that I made. Every 



18 

year I went to the January and June show’s of the furniture 



19 

and warehouse industry. 



20 

0 

You are making the trip anyhov/? 



21 

A 

That is right. 



22 

Q 

I think you said this morning that you thought you 



23 

remembered you had an appointment to meet with Mr. Finch in 



24 

Chicago 

? • 



25 

I 

A 

That’s right. 




1 
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Samuels - cross 


ffii 


You keep a diary, don't you? 
Yes, sir. 

Do you have the diary? 

From what year? 


From 1966 . 


I had one and Internal Revenue examined me and it 


disappeared. 


0 Do you have one for '67? 

A Ye3, sir. 

Q This would be in the 1966 diary if it was there? 

A If the appointment v/a3 there I believe it would be 
in the 1966 diary. 

Q It i3 possible it wasn't there? 

A Possibly. 


THE COURT: Are you saying that the Internal Revenue 


Service kept your 1966 diary? 


THE WITNESS: They must have, Judge. 

TJIE COURT: I didn't ask you that. Did you try 


to get it back? 


THE WITNESS: Yes. 


THE COURT: When? 


T1IE WITNESS: When they returned all my other 
papers and that was never returned as far as I can remember. 
THE COURT: Did you ever write them about it? 


• • • •<11 i • • * 


M l lilt 
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THE WITNESS: No, I did not. I didn't think. I 


would need it. 

Q Today you are telling us you think you had an 
appointment to meet with Finch in January at the Furniture 
Mart? 

A That is right. 

Q Where was .the appointment meeting to be? 

A It was to have been at his showroom in the Furniture 
Mart but I think he left word for me to come to this Ameri¬ 
can Martinsville who had a display room in the Merchandise 
Mart. 


Q You say you think he left word. Sitting there 
today on the stand, do you have a recollection of receiving 
a message that Mr. Finch was somewhere else and would meet 
you somewhere else? 

A I got this message in his office in the Furniture 
Mart. That is why I wont over to the Merchandise Mart which 
was mainly a display, a large building, very large building 
in Chicago which was a display of housewares and other 
household goods. Most of the large furniture companies had 
their display in the Furniture Mart. 

Q When did the recollection of this message come to 
you? You recall this morning we determined that three years 
ago you had no recall of any conversations with Finch between 
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January of '65 and March of '67. 

But now you have this recall of a message you got 
at the January Mart? 

A Right. 

Q When did that cone to you? 

TUB COURT: Will you please listen to his question 
and don't interrupt. 

TIIE WITNESS: I know what he wants. 

THE COURT: You interrupted. 

Q When did that recall come to you? 

A When rty lawyer told me about the testimony of Mr. 
Finch that I sav; hirnin Chicago in January and he also called 
my attention to the menorandun and letter that I sent to 
Ex-Justice Arthur Goldberg setting forth an outline of the 
case in which I stated in there--! have it with me if you 
want to see it. 

I stated in there that I had a meeting with Mr. 
Finch on the 10th of January, I think it was. 

Q This memorandum that you sent to Ex-Justice Gold¬ 
berg, existed by the time you gave your deposition in August 
of '69, didn't it? 

A Yes, but I had completely forgotten about it. 

Q You had forgotten about it? 

A Completely. My business keeps re so busy that I 
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1 

jci e 7 Snmrels - cross ^1^2) 


2 

have no time to think about those things. 


3 

THE COURT: All right. 


4 

You have no time to think in your business, i 3 


5 

that it? 


6 | 

THE WITNESS: That is right, Judge, sometimes. 


7 

1 

Q I show you again the plaintiff's Exhibit 13, the 


8 

letter to Banzhof, footnote to Donnelly. 


9 

A Yes, sir. 


10 

Q I ask you why did you say "and since it is the 


11 

least likely of the deals"? 


12 

A Because he had told mo, Mr. Donnelly said with 


13 

this large holding of Mr. Finch in the Thomasvi lie Furniture 


14 

Company, Mr. Finch and his family, it isn't likely that the 


15 

management would consider it. 


16 

Q Even though it is not likely or you thought it 


17 

wasn't likely why were you trying to stop Donnelly from, 


18 

seeing Mr. Finch? 

% 


19 

A I had several reasons for doing that. One of them 


20 

wa3 that at that time I felt, throuqh my conversations with 


21 

hi, that somewhere along the line hu is trying to do somethin 

3 

22 

to me, trying to do me rut of a deal, do me out of the 


23 

contract. 


24 

THE COURT: Who was? 


25 

THE WITNEUU: Mr. Donnelly. He kept on telling 



vhi r mi i#»j m*, » »#i * mihm mi i'miiii k'i m «. • • him r momm 
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2 

me not to mention anything about Thomasvilie in any corres¬ 

3 

pondence that we have. That's why I put the postscript in 

4 i 

that letter and didn't send it to Banzhaf because he didn't 

5 

want anybody to know of my conversations with him about 

6 

Thomasvilie. 

7 ! 

I figured that I might as well put something in 

8 ! 

writing so that I have something in writing should anything 

9 ! 

come of this to connect me with Thomasvilie. 

10 

Q Would you agree that the one thing in writing would 

. I 

“ ! 

I 

tend to discourage Armstrong from going after Thomasville? 

12 

A If they didn't want to buy it it wasn't my inten- 

13 

tion to stick them with anything. If they wanted to buy it, 

14 

i 

I kept the door open, if you will notice. j 

15 

0 Mr. Samuels, what you were trying to do in this 

16 

footnote was stop that bank meeting between Armstrong and 

17 

Finch, isn't that correct? 

18 

A I didn't try to stop it. I told them it is my 

19 

I 

1 opinion that that should be done on a confidential basis, 

20 

either between him and Thomasville and him and me and Thomas¬ 

21 

ville. 

22 

Q Can you answer the question: '.weren't you trying 

23 

to stop the meeting at the bank between Armstrong and 

24 

Thomasville by this footnote? 

25 

A Wo, sir. I just gave then a suggestion. 


I 
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jq e 9 Samuels - cross 

THE COURT: May I see that again? 

MR. PENNOYER: Yes, sir. 

THE WITNESS: You will see the last sentence in 
that letter says that if you pursue it you might abort it. 

4 . 

I didn't want to kill it. 

THE COURT: What did you mean by that? 

TIIE WITNESS: Kill it. 

Q The meeting or the interest in Thomasvilie? 

A Kill the Thomasville deal with Armstrong. I didn 
want him to kill it. I wanted to keep it alive. 

THE COURT: Do you have your '67 diary? 

THE WITNESS: Yes, your Honor. 

THE COURT: Where is it? Is it here? 

THE WITNESS: My lawyer has it. 

MR. LESCH: ”e have it in our office t your Honor. 
TIIE COURT: Did you hear that, counsellor? 

MR. PEKNOYER: I am sorry, your Honor. He has his 

'67 diary? 

MR. LESCII: 'He have it, yes. 

THE COURT: Mr. Lesch ha 3 it. 

MR. PENNOYER: I would like to see that if it is 

in court. 

MR. LESCII: I don't have it in court but T will 
be happy to bring it with me tomorrow. 
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1 

jqe 10 Samuels - cros 3 


2 

THE COURT: I hope this won't last too long, this 


3 

case. 


4 

Q I would like to ask you a few questions about this 


5 

alleged request of Mr. Donnelly's to keep the name Thomasvi 1.1 

e 

6 ! 

out of all your writings. 


I 

7 

; when was the first time Mr. Donnelly made that 


8 i 

j 

j request? 


9 

A Since the second time I was there. 


10 

0 What was the date? 


11 

A The third time I was in Lancaster. The last time 


12 

I went to Lancaster. 


13 

Q And the date was? 


14 

1 

A The early part of September. 


15 

THE COURT i ' 66 ? 


16 

THE WITNESS: Yes, sir. 

!| 


17 

Q Where were you when Mr. Donnelly made that request 

? 

j 


18 1 

'Whereabouts in Lancaster were you? 

19 

A He was showino me around the showrooms, the various 

20 1 

| 

products that they mado. 

21 

THE COURT: In short where was it? 

22 

THE WITNESS: In Lancaster, one of his complex. 

23 

in the building complex. 

24 

Q Who vos present? 

25 

A Just Mr. Donnelly and I. 
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jqe 11 

Q Only? 

A That's all. 

Q What wore the words that Mr. Donnelly used in 

making this request? 

A I beg your pardon? 

Q What were the words that Mr. Donnelly used in 


making this request? 

A He said that in discussing the Thonasvillo do*.3 
just address everything to me and don't either talk to me 
or if you address anything don't mention the name lhomasvillc 
in any correspondence. 

0 Did you ask him why? | 

A No, I didn't. 

Q Did he tell you why? 

A No, he didn't. 

Q At any time? 

| 

A At no time. 

q ne just said "Don't mention the name Thoma3ville 

in any correspondence?" 

A Right. 


TH£ COURT: Didn't you think that somewhat queer? 
THE WITNESS: Yes, sir. That is why I put the 
postscript on the letter. I was beholding to Mr. Donnelly, 
lie gave me the opportunity after being in the business for 
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. 1 

jqe 12 annuals - cross 

2 

27 years and climing tine straight walls on my own I felt 

3 

this was a groat opportunity and I didn’t want to kill the 

4 / 

opportunity. I wanted to go along with everything he wanted 

5 

to do. That is how I wrote the letter about Danzhaf. 

6 

I 

Q Did he make this request about any other company? 

7 

A No, sir. 

| 

8 

1 

Q As it turned out, you did cone up with over 50 sug- 

9 1 

1 

gestions, didn't you? 

10 

A Something like that. 

11 

q Including Kroehler which you visited? 

12 

A Yes, sir. And there was nothing in writina on 

13 

Krcehler either. 

14 

0 Ilow about Johnson Carpet? 

15 

A Yes, there was a letter. Hohasco there wasn't a 

16 

letter. ■' 

17 

THE COURT: Don't go on and on. Just answer the 

18 

question. 

19 

Q Your testimony is that Hr. Donnelly never told you 

20 

i 

why he made that request? 

21 

A That is right, lie said "company politics." 

22 

Q When did he say that? 

23 

A At various times. 

24 

Q What times? When was the first time? 

25 

A When I showed ny incredulity about him saying 
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jqe 13 Samuels - cross 

I 

that to me he said that it's company policy. 

Q When did he say it the first time, that's my j 

question? 

A I can't give you tho data. Ho said it ai. various | 

I ■ 

times— 

THE COURT: You said that a couple of times. If 
you can't say when the first time was just say "I don't 
know." 

Q How many times did he say that to you? 

A Once I think. He doesn't have to repeat it more 

I 

than once to me. 

TUB COURT: Don't argue with your lawyer. 

| 

THE WITNESS: lie is not my lawyer. 

THE COURT: Don't argue with this lawyer. I didn't 

1 

mean to say he was your lawyer. It is all more pertinent 
when it is the adversaries lawyer. He has a right as you 
know, as a lawyer, to cross examine you and instruct you 
now and I think you ought to recognize the necessity of 
not arguing with this lawyer. 

THE WITNESS: Yes, sir. 

Q You understand that you were advising Armstrong 

and not ju 3 t Mr. Donnelly regarding acquisitions, isn't 
that correct? 

A Mr. Donnely wig a representative of Armstrong. T 
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considered him Armstrong. 

Q You considered him Mr. Armstrong? 

A That is right, as far as I was concerned. 

Q You did tell vis this morning that you understood 
that Mr. Banzhaf was the chairman of this furniture acqui¬ 


sition committee, didn't you? 

A Yes, but the acquisition committee in a corpora¬ 
tion docs not mean to say that they .are the boss. 

Q You understood Mr. Banzhaf was the chairman, didn' 


you? 

A Ye3. 

Q And were you trying to keep something from him? 

A Mo, sir. t 

THE COURT: You weren't? 

THE WITNESS: From Mr. IJanzhaf? 

THE COURT: Yes. 

THE WITNESS: I wasn't deliberately trying to keep 
anything from him. 

THE COURT: You v/ere, no matter who told you what 

to do, you were, weren't you? 

THE WITNESS: Mr. Donnelly was the superior of 

Mr. Danzhaf. 

THE COURT: You again evade answering directly. 
THE WITNESS: If I give you a yes and no oxplana- 
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Pamuels - cross 



tion, it is no answer. 

THE COURT: I disagree with you. Will yoi le\se 

i 

answer the question asked of you and not argue with <. 1 

said that several tines. If this goes on any more I nay 
have to resort to something else. 

Q You said Mr. Donncly is Mr. Uanzhnf's superior. 
What was Mr. Donnely's title? 

A lie was the treasurer and I think he was the chief 


financial officer. 

Q Was his title chief financial officer or treasurer^ 
A Both treasurer and chief financial officer. 

Q llow about Mr. Banzhaf, what did you understand his 
title to be? 

A lie was a vice president. 

Q You knew him to be the staff vice president? 

A I don't remember what category he was but he was 


^ vice president and from, what Mr. Donnelly told me* he was 
the one who i 3 going to do the talking to me, the negotia¬ 


ting with me. 

q When you wreto that draft contract you made roforen 
to your talks with Dinns and Warnock who you knew to be the 

top men in the company, didn't you? 

A That is right. 

Q And you understood you werr* supposed to advice 


cc 


SOUTMKMN UtSl nt l 1 flllMT Nf POHTt'MS, U V COURT MOllSl 

rou i vj a***. , nt w vohk. m.y. to i 






f 


jqe 16 
Armstrong? 


-161- 


Uamuels - cross 


m 


A That 1s right 


Q Going back to your testimony today about that 
meeting with Finch at the Chicago Mart in January, I think 
you said January 10-- 

THF. COURT: '67. 

Q Yes, of '67, I would like to read to you a ques¬ 
tion and an answer you gave on February 2, 1971 in your 

sworn deposition on page 127. 

"Question. After you wrote the January 5, 1967 
letter what was the next communication with anyone con¬ 
nected with Armstrong or Thomasvillo? 

"A I returned from Chicago. I called Fred Donnelly 

and tcld him that I looked for Mr. Finch. 

"Q Excuse me, Mr. Samuels, I said anyone connected 

✓ 

with Armstrong or Thomasvillo. 

"A I talked to Fred Donnelly of Armstrong that I had 

looked for Mr. Finch and could not find him." 

Do you recall that question or those questions 

and those answers? 

A Ye3, I do. 
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Q Truthful, sir? 

A In view of the — my refreshing of my recollection 
with the testimony of Hr. Finch and vith the memorandum 
to Judge Goldberg, it is not truthful, no. 

Q Thi 9 refreshing of your recollection you say 
is some tiling that your lawyer told you? 

A No, I just forgot about it. 

Q Didn't your la’^yer tell you something that 

refreshed your recollection? 

A He showed me -- he told me about the testimony 
of Mr. Finch and he showed me the memorandum that I wrote 
to Judge Goldberg. That's how I refreshed my recollection. 

0 Then going on, the next page: 

"0 Did he tell you, in fact, look for Mr. Finch? 

"A Yes, I did. I made several calls to their 
place of business and he wasn't available." 

Do you remember that question and that answer? 

A The same answer, yes. 

Q You mean the same answer, that it was truthful? 

A That I gave before. 

Q Was it truthful when you said it? 

A No, it wasn't. 

THE COURT: What connection does Ex Justice 
Goldberg have with you in thi3 matter? 
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THE WITNESS: I was going — I wanted to retain 
him. Judge, as my lawyer in this case. 

THE COURT: Was that before you retained 


anybody? 

THE WITNESS: 
Mr. Gould's office. 


Yes, that was before I spoke to 


THE COURT: hut you never did retain him? 

THE WITNESS: I wanted him to handle it personally. 
He said that he would be busy travelling all over 
the world and he would not be able to do it, but someone 
in his office was goim; to do it. 

As long as he wasn't rroing to handle it, I decided- 
THE COURT: You didn't want anybody else but 
Goldberg; is that right? 

THE WITNESS: That's right. 

THE COURT: All right. 


18 

MR. PKNNOYER: No further questions, your Honor. 

19 

THE COURT: Any redirect, counsellor? 

to 

o 

MR. LESCH: Yes, your Honor. 

I 

21 

May we have this marked for identification. 

22 

1 

(Plaintiff's Exhibit 18 marked for identification.) 

23 

REDIRECT EXAMINATION 

24 

BY MR. LESCH: 

25 

0 Mr. Samuels, what is Exhibit 18 for identification? 

1 
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2 

A 

This is a letter that I wrote to Judge Arthur 

3 

J. Gcldberg of Paul, Weiss, Goldberg, Rifkind & Garrison 

4 

on March 

18, 1969. 

5 


THE COURT: All right. Don't tell us what it was. 

6 

Q 

Did you send the statement that is attached to 

7 

that letter? 

9 

A 

Yes. 

9 

Q 

At the same time as the letter? 

10 

A 

Yes, sir. 

11 

0 

Is this a copy that was kept by you in the 

12 

ordinary 

course of business? 

13 

A 

Yes. 

14 

o 

' 

Is it in the ordinary course of business for you 

15 

to keep copies of those letters? 

16 

A 

Yes. 

17 


✓ 

MR. LESC1T: I offer Exhibit 10 in evidence. 

18 


(Pause.) 

19 


MR. PENNOYER: Objection, your Honor, self-serving 

20 


THE COURT: I beg your pardon? 

21 


MR. PENNOYER: Objection on the ground it is 

22 

self-serving. 

23 


MR. LESCH: I offer it as a prior consistent 

24 

statement. 

25 


THE COURT: I will look at it. 
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MR. LESCI1: I direct the Court's attention 
to paqe 3 , I believe, the middle of the paqe, the 
statement where ho refers to a mcotinq on January 10, 
1967 with Mr. Finch. 


(Pause.) 

T1TE COURT: rill you underline, Mr. I.esch, or 
put parenthesis around tie parts that you say or the 
witness said led to his refreshing his recolloction after 
the deposition. It '3 a long statement. Lot him do it. 

It might bo better. 

0 Mr. Samuels, I show you paqe 3 of the 
statement, portion of Exhibit 10 for identification. 

A Yes, sir. 

0 I ask you: Would you read the portion of that 

page which refreshed your recollection -• 

THE COURT: ’.nuch you sav refreshed your 

recollection. 

q — which you say refreshed your recollection that 
you had a meeting with Mr. Finch in Chicago on January 10, 
1967. 

A "After that I was told by ^rod Donnelly that he 


telephoned him and set up an appointment" 

TUF COURT: Leo);, will you please mark it with 
parenthesis around the portion you say answers your own 
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lawyer's question. 

(Witness complies.) 

THE COURT: Hay I see it? 

MR. LESCIT: v es, your Honor. 

THE COURT: You say all of this area within 
the parenthesis is necessary or did a part of it refresh 

your recollection? 

THE WITNESS: All of it did, Judge. 

THE COURT: Look at it, counsellor, and see if 
you would agree to admit the part that is within the 
parenthesis. Of course, this other statement is 
self-scrvinq and I would he inclined to keen it out. 

If this is dov;n to earth on the matter, maybe 
it should go in. Would vou object to that much? 

MR. PENNOYER: No, sir, no objection to 

that much. 

THE COURT: All right. The portion, Mr. Losch, 
which is in parenthesis is admitted together with the 

letter, if there's no objection to the letter itself. There ;S 

i 

nothing there that refreshes his recollection. It's just 
the date on which this statement was sent. All right. 

MR. PENNOYER: Yes, sir. 

THE COURT: Will you later get a copy mane of 
the part within the parenthesis. Attach it to the letter 
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and let it be remarked or at least indicate that it has 

been changed as required. 

MR. LESCII: Yes, your Honor. I will do that, 


your Honor. 


THE COURT: All right. 


BY MR. LESCII: 


Q Mr. Samuols, do you recall being questioned 
in this matter on February 2, 1971 at a deposition? 

A Yes. 

0 Do you recall at that time, Mr. Samuels, whether 
or not you testified with respect tothe facts that 


Mr. — 


THE COURT: Can't you refer to the area about 
which ho has already been asked? I think it's already in 

the record, isn’t it, Mr. Pcnnoyer? 

MR. PENNOYER: I'm not sure what ho is pursuing 

your Honor. 

THE COURT: I am retrospectively asking if you 
didn't use the transcript of the deposition to question 
the witness and then ho later at least attempted to explain 
his change; isn't that so? 

MR. PENNOYER: I did. 

THE COURT: In other words, isn't it all before 
us already? 
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MR. PENNOYER: It is, your Honor. 

THE fDURT: I think so. 

O Do you recall testifying earlier this afternoon 
that you were not certain how mnnv times Mr. Donnelly 
told you not to put anvthing in writing with rosnect to 

Thomasvilie? 

A Two or three times, I think it was. 

Q Do you recall that you also so testified at the 

deposition on February 2 , 1971 ? 

A I think so, yes. 

MR. LESCH: I have nothing further. 

THE COURT: Any recrosn? 

MR. PENNOYER: Yes, your Honor, a few things. 

THE COURT: All right. 

RECROSS EXAMINATION 
DY MR. PENNOYER: 

Q Mr. Samuels, referring to Plaintiff's Exhibit 10, 
that portion which you put into parenthesis. 

Would you toll us whether there is anything 
said in that portion in parenthesis about having made an 
appointment with Mr. Finch for the January market? 

A Can I read it? 

THE COURT: Look at it. 

A There's nothing said in there. 
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Agvsg 0 finmel3-recross 

THE COURT: In that all? 

MR. PENNOYER: Just one minute, your Honor. 

(Pause.) 

MR. PENNOYER: I will just read from paqe 144 of 
Mr. Samuels' deposition of February 2, 1971. 

THE COURT: Lot mo find it. 

MR. PENNOYER: Starting with lino 2. This is 
in response to tho last question of the redirect. 

Q "Q From January 11, 1967 through tho end of 
March 1967 did you have any telephone conversations with 
anyone else connected with Armstrong with respect to 
Thomasvillo Furniture Industries, rnc.? 

"A No." 

THE-'OOURT : Who was indicated by "anvone else"? 
.Anyone else beside whom? 

MR. PENNOYEP: I think the previous r>nge, 14 3, 
refers to conversations with Donnelly. 

THE COURT: Is that agreed? / 

MR. LESCH: No, I don't agree to that. 

The previous question is, "Other than what 
you have testified to." 

Then it goes on. The question and answer on page 
144 are meaningless. 

MR. PENNOYER: I will withdraw that, your Honor. 
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Are you still objecting now? 

MR. PENNOYEP: No, no objection, your Honor. 

THE COURT: Then these exhibits starting with 
4 and running through 0 are admitted, correct? 

No objection to those? 

MR. PENNOYER: No, sir. 

(Plaintiff's Exhibits 4 throuah 9 for 
identification received in evidence.) 

THE COURT: What else, Mr. Lesch? 

MR. LESCH: 1 would like the Court's permission 
to read portions of various transcripts. 

THE COURT: Deposition? 

MR, LESCH: Deposition transcripts. 

THE COURT: All right. 

Where do we turn first? 
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gvs g 10 ^4l] 

MR. LESCH: First we turn to the transcript 
of Mr. Donnelly's deposition. I understand we only 
have one cony. 

TI1E COURT: All right. 

MR. LESCH: Page 51, lino 17. 

THE COURT: Mr. Pennoyer, will you object 
properly if the question coning in is objectionable. You'd 
bettor give the lines as you go along, Mr. Lesch. That 
will help. 

MR. LEECH: Yes. Starting at page 51, line 17. 
This is Mr. Donnelly testifying: 

"0 Shortlv after that meeting in January 1967, 
did you receive any information that Mr. Samuels had been 
in touch with Mr. Finch? 

"A Yes, I did." 

THE COUR m : Excuse me. Is Donnellv here? 

FIR. PENNOYER: No, your Honor. I should 
introduce the gentleman in the back. We have Fir. Finch 
and Mr. Danzhaf here, but not Mr. Donnelly. 

THE COURT: All right. I suppose it's 
admissible as a deposition to be read. 

Co ahead. 

MR. LESCH: Yob, your Honor. 

"O Whatvn i the information you received and 
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1 

gwsg 

11 

I 

"Donnelly (l42] 


2 

from 

whom? 


• 

3 


"A 

As I recall, I received information from 


4 

Mr. 

Banzhaf. 

T don't remember the exact date, hut sometime 


5 1 

in the following week, ns I remember, that Mr. Samuels 


6 

had 

talked briefly with Mr. Finch in Chicago. 


7 


"0 

Did Mr. Banzhaf indicate how he had 


8 

learned that? 



9 


"A 

I believe he learned that from Mr. Warnock. 


10 


"Q 

What else did Mr. Banzhaf say? 


11 


"A 

He passed on to me Mr. Warnock's very strong 


12 

directive to 

do every tiling I could to make certain that 


13 

Mr. 

Samuels did not involve himself with I!r. Finch or with 


14 

the 

Thomasville matter. 


15 


"Q 

What did you say? 


16 


"A 

I was in agreement with that. 


17 


"0 

i 

Did you do anything about it? 

18 


"A 

1 talked with Mr. Samuels and asked him not 

19 

to 

involve himself with Mr. Finch or Thonasville. 

20 


"Q 

When did you talk to Mr. Samuels about that? 


21 


"A 

I don't recall the date. 

i 

| 

22 


"Q 

Was it personally or by telephone. 


23 


"A 

It was by telephone. 


24 


"Q 

What specifically did you say to him? 


25 


"A 

I don't remember the words, but the sense of 


_ 
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what- I said to him war, as I indicator!, I asked him not 
to involve himself with the Thomasville matter. 

"Q Did you tell him whv not? 

"A I don't, remember specifically what I told 
him. I think it likely that T told him that we did not 
feel and never did fe«l that ho had a role to play as far 
as Thomasville was concerned. 

"0 Co you have any specific recollection of 

telling him that? 

"A I have a specific recollection of discussing 
the matter with him and asking him not to involve himself 
with Thomosvillo. 

!, o nut do you not have a specific recollection 
of giving him the reasons for your requests? 

"A I don't specifically recall giving him the 

reasons, no. 

I 

"q Did you over advise him in writing not to 

l 

become involved with ' r ’homasville. 

"A X never felt it was necessary." 

MR. i.rcgcn: n«xt T was going to read from the 
Banzhaf transcript at page 13, line 4. 

(Pause.) 
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Oil 


"Question. Hid you have any discussions with 
Mr. Finch concerning the possibility of Armstrong acquiring 
Thomasvilie or Thomasvilie being mergedinto Armstrong? 

"Answer. In a certain sense, yes, in that Mr. 
Covington had told me in setting up this appointment orally 
as a condition ox setting up the appointment, that there 
were many people that came to the High Point area os I 
believe his words were, flying under false banners and that 
he did not want me at any rate to be guilty of that sane 
sin, I assured him that I would not." 

MR. PENNOYER: May I ask that the previous ques¬ 
tions be read to put the thing in chronological context; 
in other words, when this statement by Mr. Covington happenec 

THE COURT; Yes. 

MR. LEECH: All right. 

Starting at page 12 "What was the next time you 
had any contact with Thomasville? 

"Answer. Early in 1966, January, I think just 

a few months later." 

Do you want re to read the rest c'. page 12? 

MR. PERMOYER; Please. 

MR. LEECH: "Question. What happened then? 

"Answer. At that time we went to Thomasville 
with an appointment arranged by, as I recall, Mr. Covington 
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of the High Point Chaw! or of Commerce whore I had an oppor¬ 
tunity to meet with Mr. Finch and to talk with him at some 
great length including visiting his showrooms and I believe 
we went through part of the factory at that time. 

• "Question. Who is we? 

"Answer. Wo consisted of Miltford, who was our 
vice president in charge of manufacturing services and James 
Ilazeltine, who was at that time assistant director of 
rosearch. 

"Question. Pid you meet with Mr. Finch? 

"Answer. I sure did. 

"Question. How long? 

"Answer. Several hours as I recall. 

"Question. What did you discuss with Mr. Finch? 

"Answer. A variety of things concerning the 
industry, its trends, the way in which it was going and 
the possible opportunities for us in the industry. 

"Question. Pid you have any discussion with Mr. 
Finch concerning the possibility of Armstrong acquiring 
Thomasvilie or Thor asvillo being merged into Armstrong? 

"Answer. In a certain sense, yes, in that Mr. 
Covington had told me in setting up this appointment .orally 
as a condition of setting up the appointment that there 
wore many people that cane to the High Point area, as I 
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believe his words were, flying under false banners and that 
he did not want me at any rate to be guilty of that same 
sin. I assured him that I would not. So have I initially 
when I first met Mr. Finch I told him that I did not want 
to be coming to him under false pretenses, that I wanted hin 
to know that we were very interested in the furniture indus¬ 
try, that the range of our interest at the moment was very 
wide, that we might bo talking to him even as an competitor 
some day or as a supplier to him or as a partner and I didn't 
want him to feel that if there was something he didn't 
want to discuss with me under those circumstances, you know, 

I wanted him to be sure he knew the banner I was flying under 
at that time. 

"So there should have been no question in his mind 
that the possibility of acquisition or discussing acquisition 
was something that we definitely would have in mind some 
time. 

"Question. Apparently there wa3 a question in 
his mind because he did not so testify but"—then there is 
an objection and motion to strike. 

"Question. Was that the only discussion you had 
which in your interpretation had to do with the possibility 
of acquisition or merger? 

"Answer. With him? 



! 
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2 

"Question. Yes. 

3 

"Answer. The only one at that tirr.e—the only one 

4 

at that time? 

5 

1 

"Question. At that time, January 1966. 

6 1 

"Answer. Overtly,, ye3. 

7 1 

"Question. What does 'overtly' mean? 

8 

"Answer. Well let's pit it thi3 way, when you meet 

9 

a girl and you shake hands you may have something in mind 

10 

but j'Ou don’t state your proposition right off the bat 

11 

unless you want your fc.ee slapped." 

12 

i 

THE COURT: That is covertly. 

13 1 

MR. LESClt: "Question. In other words your 

14 

testimony is that you may have had it in mind but you did not 

15 

communicate it? 

16 

"Answer. Exactly. 

17 

"Question. To Mr. Finch. 

18 

"Answer. That is right other than what I said to 

19 

him. 

20 

"Question. Did you communicate it to anyone else 

21 

in writing, what you had in wind? 

22 

"Answer. At that time? 

23 

"Question. Yes. 

24 

"Ansxcer. I don't think 30 but I don't recall. 

25 

"Question. Did you dictate any final memorandum 
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or any memorandum to other Arp\strong executives saving that 
I have in mind the possibility of an acquisition or merger 
with Thomasville but I am not going to tell fir. Finch point 
blank that this is what I have in mind? 

"Answer. At that time? 

"Question. Vos. 

"Answer. I don't recall." 

Mow from page 36 of Mr. Banzhaf's transcript, 
starting at line 3. 

"Question. But I take it up to the end of Sep¬ 
tember 1966 when you visited Krochler except for the con¬ 
versation you had with Mr. Finch in January 1966 as to which 
you have already testified you had no discussion with 
Thomasville about the possibility of acquisition or merger, 
is that correct? 

"Answer. Wo had not, that is correct." 

Now, from Mr. Finch's deposition, the transcript. 
Thi 3 deposition was held on November 22, 1971 in Lancaster, 
Pennsylvania. At page 1. 

"Question. What is your present position, Mr. 

Finch? 

"Answer. President, Thomasville Furniture 
Industries, Inc. and senior vice president of Armstrong Cork 
Company. 
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"Question. And is Thoma3ville Furniture Indus¬ 
tries a Division of Armstrong Cork? 

"Answer. A subsidiary of Armstrong. 

"Question. A wholly-ovned subsidiary? 

"Answer. Wholly-owned subsidiary. 

"Question. How long have you held your present 


positions, Mr. Finch? 

"Answer. President of Thor.msville I-’urniuvve 
Industries since July 1, 1961, senior vice president of 
Armstrong since .lovenbor 19G9. 

"Question. Doyou know the plaintiff Harry Samuels 
"Answer. I have met Mr. Samuels. 

"Question, 'hen did you meet him for the first 


time? 

"Answer. I believe I met him for the first time 
at a Brandcis University Dinner in Chicago, in January of 
1965. 

"Question. Did anyone introduce you to Mr. 
Samuels /it that dinner? 

"Answer. I don't recall who introduced us. 
"Question. Do you know a Mr. Fnturion? 

"Answer. Yes. 

"Question. Who i3 Mr. I-’uturian? 

"Answer. Mr. Futurinn was the president of 
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Futurian Manufacturin'] Company and is now connected with 
Mohasco. 


"Question. And how long have you known Mr. 

Futurian? 

"Answer. Oh, 15, 20 years. 

"Question. Is this a social acquaintance or a 
business acquaintance or both? 

"Answer. More social than business. 

"Question. have you had any business dealings with! 

I 

Mr. Futurian? 

"Answer. Mo, sir. 

"Question. no you recall whether it was Mr. 
Futurian who introduced you to Mr. Samuels? 

"Answer. I don't recall, it could have been. 
"Question. Was this a dinner given in your honor 

in Chica -o 4 

"Answer. Yes. 

"Question. And was Mr. Samuels one of the guests 
at that diafcfer? 

"Answer. Yes, I believe he was. 

"Question. Did you have a conversation with Mr. 
Samuels at the time? 

"Answer. No, I think I just 3poke with him. 
"Question. And what did you say and what did he 
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l 

2 

say? 


3 

"Answer. I don't recall." 


4 

Further on page 6 near the bottom of the page— 


5 

"Question. n id you over meet Mr. Samuels again? 


6 

"Answer. I met Mr. Samuels again when he called 


' 7 

on me' in our space in January 196 7. 


8 

"Question. And where was that? 


9 

"Answer. In Chicago. 


10 

"Question. Was that at the furniture show in 


11 

Chicago? 


12 

"Answer. American Furniture Mart. 


13 

"Question. Did anyone introduce you to Mr. Samuels 


14 

at that point? 

| 

15 

"Answer. No. 

1 

.1 

16 

"Question. Ilow did the meeting cone about? 


17 

"Answer. lie came to our space and ashed for roe 


18 

and we talked. 


19 

"Question. And what did you talk about? 


20 

"Answer. He indicated that he was representing 


21 

1 

Armstrong Cork Company and that v/c wore interested in 


22 

acquiring a furniture nanufacturer--anJ that they were 


23 

interested in a cquiring a furniture manufacturer. 


24 

. 

"Question. Is that all ho said at that point? 

> 

25 

"Answer. No, ho asked if Thomasv.i lie was interesto 

1. 
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I had just a few days before that been to Lancaster and net 
with all the top management of Armstrong. I thought it 
very unusual that Mr. Samuels' name had never been mentioned 
to me by anyone from Armstrong. Therefore , I told him that 
we were not interested in pursuing that matter but instead 
asked him what compnies he might krow of that would be of 
interest to Thomasville for acquisition and he named certain 
types of industries saying ho had a lot of contacts and coul 
bring to Thomasville something that we might be interested 
in acquiring because I felt it was very strange that no one 
had ever mentioned to me Mr. Samuels' name in connection 
with during ruy visits or previous contacts with Armstrong." 

Nov; at page 8. 

"Question. After you spoke with Mr. Samuels 
did you report to anyone at Armstrong? 

"Answer. Yes, I did. 

"Question. To whom? 

"Answer. I spoke with Mr. Warnock. 

"Question. When was that? 

"Answer. I don't recall the exact date. 

“Question. Was it shortly after. 

"Answer. Shortly thereafter. 

"Question. Can you fix the date of that meeting 


in Chicago? 
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" Answer. Not the exact date, no. 

"Question. It was in January 19G7, I take it? 
“Answer. Yes, it was. 

"Question. Was it early January? 

"Answer. Yes, early January. 

"Question. Would around tho 9th or 10th sound 
♦ 

"Answer. It could be about that period, I don't 
recall the exact date. 

"Question. Did you speak to Mr. Warnock personally 
about this meeting? 

"Answer. Yes, I did. 

"Question, ’.here? 

"Answer. By telephone. 

"Question. And what did you tell him? 

"Answer. I told him that a Mr. Samuels had spoken 
to iue and indicated that he was working on behalf of Arm¬ 
strong and that I didn't know who he was and I was very 
much on my guard because they had never identified him. 

Mr. Warnock told me that he was not representing Armstrong 
and that I should not concern myself with the matter. 

"Quostion. And was that tho end of your conver¬ 
sation about Mr. Gamueln? 

"Answer. Ye.s. 
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right? 
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i 

1 

! o 

don't recall the date exactly. 

• 

3 

"Question. Was that in Chicago? 


! 4 

"Answer. Yes, he was visiting that firm. 


! 5 

"Question. Was it at the time of the furniture 


1 6 

1 ( 

show? 


1 7 

"Answer. Yes. 


, 8 

i 

"Question. C'Mild that have been around June of 19( 

7? 

9 

"Answer. It could have been, I don't recall. 


I 10 

"Question. How did that meeting cone about? 


1 11 

"Answer. Well, I was visiting with my friends 


1 12 

and competitors, namely the principals of American Module 


1 13 

and Mr. Samuels happened to bo in the showroom. 


1 14 

"Question. Who was the person you were seeing 


1 15 

at that time? 


1 16 

"Answer. Mr. R. M. Simmons and/or Mr. R. M. 


1- 17 

Simmons, Jr., and/or Mr. Tow Bartley. 


1 18 

"Question. And did Mr. Samuels walk up to you at 


I 19 

1 20 

that time? 


"Answer. He spoke to me. 


1 21 

"Question. Did ho also speak to Mr. Simmons, 


22 

either Mr. Simmons or Mr. Bartley? 


23 

"Answer. I don't recall, I think he already was 


24 

in the showroom when I walked in. 


25 

"Question. I see. And did you have a conversa- 
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tion with Mr. Samuels? 

"Answer. Just a passing conversation greeting each 


other. 

"Question. Hid lie ask you about your negotiations 
with Armstrong? 

"Answer. I 'on't recall if he did. 

"Question. Uo you recall whether Armstrong was 
mentioned at all? 

"Answer. I don't recall whether it was mentioned 

at all." 

Further down on page 11. 

"Question. V.'hon was the first time you met with 
any Armstrong official or employees? 

"Answer. In January of 1966 when Armstrong called 
on Thoruasville Furniture Industries, the meeting being 
arranged by the High Point Chamber of Commerce. 

"Question. And what was the purpose of that meet¬ 
ing? 


"Answer. The Armstrong group came to Thomasvillo 
to explore the possibility of becoming a supplier to the 
furniture industry and also with the purpose of stating that 
they were possibly interested in entering the furniture indud 
try. They were introduced to us by the Chamber of Commerce 
of High Point and asked if we would be willing to show them 
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cur product line and discuss with then any materials that 
they might supply to us. 

"Question. Who was in the Armstrong group? 

"Answer. Mr. Banzhaf, Mr. iiazeltine and Mr. Ford. 
"Question. And how long did the meeting take 

place? 

"Answer. Well, their visit lasted about two or 
three hours. 


"Question. And did Armstrong at that point become 
a supplier to Thomasvi1lc? 

"Answer. No, there were no materials that they 
were manufacturing at that point that we needed or used. 

"Question. What had they been thinking of sup¬ 
plying to you? 

"Objection." ✓ 

"Question. Well, perhaps this was badly 
phrased. Did they indicate to you what products they 
wanted to supply to yon? 

"Answer. No. 

"Question. Did you indicate to then what products 
you would be interested in? 

"Answer. No. 


"Question. v. T ith whom did you carry on your main 


discussion? 
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"Answer. With all three gentlemen. 

"Question. Simultaneously? 

"Answer. Yes. 

"Question. And you thought they had indicated 
they might be interested in entering the furniture industry, 
what did they say in that regard? 

"Answer. Just simply that they might be interested 
in entering the furniture industry. They didn’t indicate 
how. 


"Question. Was there any discussion during this 
ir.eeting about a possible merger between Thomasvilie and 
Armstrong? 


"Answer. Mo. 

"Question. Or the acquisition of Thomasville 
by Armstrong? ^ 

"Answer. Wo. 

"Question. When wa3 the first time that you had 
a discussion with anyone at Armstrong concerning the possi¬ 
bility of a merger acquisition? 

"Answer. The second meeting with them. 

"Question. When was that? 

"Answer. That was October of 1966." 

TilF COURT: '66? 

MR. LCUCil: Yes, '66. 
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Finally, page 19. 

"Question. Wow prior to your meeting on October 
18, 1966, with the Armstrong people, do you recall receiving 
any telephone calls from Hr. Harry Samuels? 

"Answer. I don't recall receiving any but I found 
a note in my file indicating that Mr. Samuels had called. 

"Question. Do you have the original of that note? 

n. 

"MR. PEHNOYF.R: I have a telephone slip dated 
10/10/66, the original of which I atn handing you." 

May we have this marked for identification. 

(Plaintiff's Exhibit 19 marked for identifica¬ 
tion. ) 

MR. LEECH: Mr. Schurtrnan, who was conducting the 
deposition, said "May I have that marked as Plaintiff's 
Exhibit 1 for identification", and it was marked. 

THE COURT: Any objections? 

MR. PEUUOYER: Ho, your Honor, it can go in. 

THE COURT: Mark it here then. 

(Plaintiff's Exhibit 19 marked for identifica¬ 
tion and received in evidence.) 

MR. LEECH: "Question. Mr. Finch, I show you 
Plaintiff's Exhibit 1 "and I add parenthentically that that 
is Plaintiff's Exhibit 19 in evidence in this case "for 

identification. 

»» 
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"Is that the message to which you just referred? 

"Answer. Yes. 

"Question. Can you identify the handwriting on 
that message? 

"Answer. Yes. 

"Question. V.’hose i3 it? 

"Answer. Part of it is from our switchboard, 
part of it is my secretary's. 

"Question. I take it that the first five lines 
are your switchboard? 

"Answer. Yes. 

"Question. And the messngc in red ink which says 
called again 3:15 p.n. is your secretary's? 

"Answer. Yes. 

"Question. And the message at the bottom "will 
call again during market for appointment," is that your 
s -jretary 's? 

"Answer. Ye3. 

"Question. What is your secretary's name? 

“Answer. Mrs. Robert L. Yarbrough. 

4 

"Question. Will you spell that for the reporter. 

"Answer. Y-a-r-b-r-o-u-g-h. 

* 

"Question. Is she still your secretary? 

"Answer. Y 03 . 
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that day? 


(isl] 

"Question. Do you recall speaking to Mr. Samuels 


"Answer. I doA't recall speaking to him. 
"Question. Do you recall speaking to him between 


October 10 and October 18? 


"Answer. I do not." 


Your Honor, I am now finished reading the transcrip 
and I see the next witness has entered the room. 






May I have a five-minute recess? 


THE COURT: Yes. 


(Recess.) 
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THE COURT: All right, what's next? 

MR. LESCH: Mr. Nathanson. 

Z F L I 0 R . NATHANSON, being 
called by the plaintiff, after having been 
duly swcrn, testified a3 follows: 

DIRECT EXAMINATION 
BY MR. LESCH: 

Q Mr. Nathanson, what is your occupation? 

A I have two occupations. 

One, I am an attorney. 

The second one, as a 50 per cent stockholder of 
Nathanson Associates, Inc. We work on mergers, acquisitions, 
private placements, obtaining loans. 

TIIE COURT: You let your voice fall. I can't 
hear you even hare, and I am sure Mr. Pannoyer -back there 
couldn't hear you. You are an attorney. You ought to know 
when you come into court that you have to speak up. 

Now, having become a little impatient, perhaps, 
will you please answer the question ell over again. 

Q Tell us what your occupations are. 

A My occupation is dual: I'm an attorney 

THE COURT: What is the other occupation? 

THE WITNESS: I am a broker or finder. 

THE COURT: I suspected that. Co ahead. 
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Nathanson-dire.ot ^ 

(Continuing) In the second capacity I operate as 


an officer and a 50 per cent stockholder of 

Uathanson Associates, Inc. 

Q what do you do as a broker or a finder? 

A As a broker or finder I endeavor to find 

in the case of people who want to acquire, I endeavor to 
find companies that will sell to them, and in the. case of 
the companies that come to me that want to sell, I find 
or try to find for them buyers. I also render other 


functions in connection therewith. 

If the companies want to go public, I find 
underwriters for them. If they need monies, I obtain 
private placements from insurance companies. 

If they need bank money, I try to get bank money for 

* 

them, or as a finder or as a broker. 

q in how many deals have you acted as a broker or 


finder? 

THE COURT: How long have you been engaged? 

THE WITNESS: I have been engaged in this 

approximately 10 years, and I would say that I have 
received fees in over 20 transactions. > 

Q In the absense of an agreement as to the 

fee, what is the custcrary fee that is paid to a broker 


or finder. 
















gwsg 3 


-Jy4- 


Nathansor- 1: rect 


03 


Wi MK. PENNOYER: Objection, your Honor. 

• ’ ^ ' 

THE COURT: Sustained. There’s a set fee here, 
isn't there? 

MU. PENNOYER: Yes, sir. 

MR. LESCH: There's an action for quantum meruit. 
TI1E COURT: Which i3 the quantum meruit — 

MR. LESCH: The second and fourth causes of action, 
your Honor, I believe. 


11 


TIIE COURT: Does it apply to Pabbitt? 

MR. LESCH: It applies to both Babbitt — 


THE COURT: What does it have to do with Babbitt? 


MR. LESCH: — and Thomasville. 


THE COURT: What does it have, to do with Babbitt? 
Isn't it conceded it was three per cent, Mr. Pennoyer? 

MR. PENNOYER: Three per cent was paid to 
Mr. Samuels under the contract. 

THE COURT: Do you concede that it might apply 
to quantum meruit on Thomasville? 

MR. PENNOYER: We do not, sir. The contract 


precludes it. If Thomasville is covered by this contract, 
which we say it is not, but, if it is, this contract 


precludes e quantum meruit.- 

THE COURT: Do you agree with that, Mr. Lesch? 
Does the contract preclude quantum meruit? 
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feel 


Yes, sir. 


MR. rENNOYER: Move to strike the answer, your 


Honor. 


THE COURT: Why? 

MR. rENNOYER: It's not responsive to the question 
of what he is paid for his time. I think that was the 
question. 

MR. LESCH: That wasn't the question. 

THE COURT: Denied. 

What is it based upon? 

THE WITNESS: It's based upon the purchase price, 

the value of the purchase price. 

THE COURT: The purchase price or the value 
THE WITNESS: If the purchase price is in cash, 
then it's the purchase price in dollars. If the purchase 
price is in stock, it generally is the value of the 
stock at the time of the closing cf the transaction. 

THE COURT: The value of it is how determined? 
THE WITNESS: How determined? 

THE COURT: Yes. 

THE WITNESS: To the extent that the stock 
THE COURT: Suppose it's on the market? 

THE WITNESS: If the stock is marketable 

THE COURT: Suppose it's on the stock exchange? 
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THE WITNESS: l£ it's on the New York Stock 


Exchange or the American, it generally is valued for the 

purposes of our agreements at the market. 

THE COURT: Does it have to be agreed upon 
as to the basis under the contract? Does that make a 


difference? 


THE WITNESS: If the contract has an agreement, 
it controls. 

THE COURT: If it doesn’t have? 

THE WITNESS: If it doesn't have an agreement, 
or the agreement does not specify the value, it just 
specifies the value of what is acquired, then you would 
have the problem of valuation. If it were restricted 
stock, it would be valued below the market. 

THE COURT: I understand. 

THE WITNESS: If it were free stock, it would 

be valued at the market. 

THE COURT: All right. 

Go on. 

Q Have you been recognized as a finder solely 
for suggesting available partners and offering to 

set up meetings? 

MR. rEHNOYER: Objection. 

THE COURT: Read the question. 
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tiathanson-dire.ff. 
(Question read.) 



MR. PENNOYER: My objection, your Honor — 
THE COURT: Sustained. I don't think that's 


applicable here. 

Q In your experience as a finder, have finders been 
recognized solely for suggesting available partners and 
offering to set up meetings among the principals? 

MR. PENNOYER: Objection. 

THE COURT: Sustained. 

MR. LESCH: I have nothing further. 

MR. PENNOYER: May I have just one minute, your 


Honor. 

(Pause.) 

MR. PENNOYER: No questions, your Honor. 

THE COURT: You are excused. 

(Witness excused.) 

THE COURT: Next witness. 

MR. LESCH: Your Honor, there was a memorandum 
that was referred to on the deposition of Mr. Finch 
which contained a statement of Mr. Finch's recollection 
of his meetings with Mr. Samuels. 

I would like to ask that the Court direct 
defendant's counsel to produce that memorandum. 

the COURT: Was it utilized at the deposition? 
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MR. LESCII: Reference was made to it at the 
deposition. At the deposition we requested that it be 
produced, and it was not produced at that time. 

THE COURT: Do you have it here now, Mr. Pennoyer? 
MR. PENNOYER: I do, your Honor. 

THE COURT: Let it be marked for identification. 

MR. PENNOYER: I will hand it to the clerk. 
(Plaintiff's Exhibit 20 marked for identification. 
MR. PENNOYER: Shall I state — 

THE COURT: Are you going to offer it? Wait 
until it is offered. 

MR. PENNOYER: I am not going to give it to him, 
your Honor. 

THE COURT: You are not going to give it to him? 
MR. PENNOYER: This is a privileged document 

prepared by Mr. Finch. 

'in: COURT: I didn't know that. 

MR. PENNOYER: This was for Armstrong counsel 
after the claim letter was sent by Mr. Samuels. 

THE COURT: Sustained. 

MR. PENNOYER: I am perfectly agreeable to your 
Honor looking at it. 

MR. LESCII: May I inquire through the Court 
whether this was prepared before or after the merger with 
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Thomasvilie v;as consummated? 

THE COURT: What difference does that make? 

MR. LESCI1: If it was prepared before the 
merger with Thomasville was consummated, then Mr. Finch 
was not preparing this letter for his own attorney, he was 
preparing a statement of what transpired, in which case 
I submit that the work product privilege would not apply. 

MR. TENNuYER: I will put the facts in the record. 
As I understand it, the merger agreement was 
announced on July 2, 1968. The merger was consummated 
on November 1, 1960. These memoranda were written on 
July 17, 1968. So that at that time there had been — 

THE COURT: Was there a demand for payment of 
so-called finder's fee prior to the time when this paper 
was prepared? 

MR. PENNOYER: Yes. Mr. Samuels had written 
Armstrong the letter which is now Plaintiff's claim letter. 

THE COURT: Tell me which letter it is and get 

the date, please. 

MR. LESC1I: 16. 

THE COURT: That is the number? 

MR. PENNOYER: Number 16, plaintiff's 
Exhibit 16. 

TI1E COURT: Thi3 is dated July 5, 1960. 
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'What is the date of this paper? 

MR. PENNOYER: July 17. 

TIIE COURT: Objection sustained. I feel I 


must. 

HR. LESCH: Would your Honor hear me on that 


for a moment? 

THE COURT: Yes, I will hear you. 

Who prepared this paper? 

MR. PENNOYER: Mr. Finch. 

THE COURT: Did he give it to you? 

MR. PENNOYER: At the request of Armstrong 


house counsel. 


This is before I was in the case, your 


Honor. 


THE COURT: After request by counsel for 


Armstrong to Finch; is that right? 

MR. PENNOYER: That is correct, your Honor. 

THE COURT: I suppose counsel says it wasn't 


exactly prepared by the attorneys. 

Did you have anything to do with this? 

MR. PENNOYER: No, I did not. It was prepared 

for Armstrong counsel. 

THE COURT: Is that enough? Is that enough to 

bring it under the protective coverage? 

MR. PENNOYER: That is our position, your Honor 
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It is. 

THE COURT: What do you say to that? 

UR. LESCH: I say it isn't, your Honor. 



THE COURT: I am going to reserve. 

I will ask you to submit something tomorrow 
morning at 10 o'clock, each side. 

HR. LESCH: Hay we just have it established 


if it be the fact, your Honor, that no attorney 


participated in working on this document? 

THE COURT: I don't know about that. He may 
have told him what to do, told Finch what to do. 

MR. LESCH: May I ask that Hr. Finch take the 
stand on this narrow issue? He is in the court. 


THE COURT: If there is no objection. 

There may be an objection to the question of going into the 
format of the paper, so forth. I don't know. 

I will await questions. 


THOMAS A . FINCH, JR., 

being called by the plaintiff, being first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. LESCH: 

Q Mr. Finch, were you the president of ThomasvilJe 
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Finch-direct 


^733 


Furniture Industries, -- 

THE COURT: Wait a minute. I am not certain 

that this procedure is correct. 

MU. LESCH: I am just calling him as a 

plaintiff's witness, your Honor. 

THE COURT: You are calling him in an attempt 

to get this into the record, right? 

MR. LESCII: Yes. 

THE COURT: Isn't the defense of the privileged 

character a matter for defense to elicit? 

MR. LESCII: I would just with the Court's 
permission propose to ask some questions with respect to 
that document. If they have any objections, you will have 

to rule on it. 

THE COURT: Go ahead. 

If you object, Mr. Pennoyer, please say so. 

0 Were you the president of Thomasville furniture 
Industries, Inc. before it was merged into Armstrong 

Cork Company. 

A Yes. 

Q Do you know when that merger became effective? 

. a The merger agrecmentwas reached on July 2. 
q Do you know when the merger became effective? 

A Ilecaine effective November 1, 1968. 
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Q Before the merger became.effective, were you 
requested to prepare a statement setting forth all of 
your conversations with Harry Samuels? 

A I was requested to, yes. 

Q is that exhibit, and let the record note that 
Mr. Tennoyer is handing Hr. Finch a copy of Plaintiff s 
Exhibit 20 for identification — is that the document which 

you prepared? 

A Yes. 

Q VJhen did you prepare it? 

A I prepared it as dated here, July 17, 1968. 

Q Did anyone assist you in the preparation of 

that document or did you prepare it by yourself? 

- -• ** 

A I prepared it by myself. 

THE COURT: VIere you asked by counsel for 
Armstrong to prepare that paper? 

the WITNESS: Yes, I was, sir. 

THE COURT: Were you instructed as to how you 
were to prepare it? 

THE WITNESS: No. I was told to make a 
chronological digest of all the events that took place 
between Thomasvillo and Armstrong leading up to the 
agreement to merge. 

THE COURT: Read that question and answer. 
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(Record read.' 


THE COURT: What did you do with the paper after 


you prepared it? 


counsel. 


THE WITNESS: I sent it to the legal counsel. 
THE COURT: For Armstrong? 

THE WITNESS: For Armstrong. 

THE COURT: Who were they? 

the WITNESS: I sent it to the internal house 


THE COURT: Who was he? 

THE WITNESS: Mr. Schaeffer, Albert Schaeffer. 

THE COURT: Where is his office? 

the WITNESS: In Lancaster, Pennsylvania, the main 

office of the company. 

THE COURT: All right. 

✓ 

Any further questions, Mr. Lesch? 

MR. lesch: No, I have no further questions. 

THE COURT: Mr. Pennoyer? 

MR. PENNOYER: No questions, your Honor. 

THE COURT: Do you still object? 

MR. PENNOYER: I am thinking, your Honor. 

May I have one minute? 

THE COURT: You can think about it if you want. 
If not, I will reserve decision. 
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MR. PENNOYER: We will have no objection to it 

going into evidence, your Honor. 

MR. LESCH: I am not offering it in evidence. 

I would like to see it first, your Honor, and then I will 
decide on whether I want to offer it. 

MR. PENNOYER: Very well. You nay see it. 

TI1E COURT: You are permitting him to see it e*’en 
if he doesn't offer it in evidence? 

MR. PEMNOYER: If he doesn't offer it, I am going 

to offer it. 

THE COURT: I don't think that you can get it in. 
You'd better review your decision to let him see it because 
I don't know if there's any reason why it should be 
admitted if you offer it. 

✓ 

Quite the contrary. 

MR. PEHtlOYER: In that event, your Honor, I 
will adhere to my privileged position. 

THE COURT: All right, you will object. 

Decision reserved. 

You are excused. 

(Witness excused.) 

MR. LESCH: Your Honor, we have one additional 

expert witness. 

THE COURT: One other expert? 

souTiir.HN o<s t ti":r couht luii'oruri*-,. u.s. coomtmowsi. 
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MR. LESCH: Yea. 

THE COURT: Vi'hat is he expert on? 

MR. LESCH: He will testify to substantially 


the same tiling. 

THE COURT: The same as the previous witness? 

MR. LESCH: Yes. 

I would like at this time, ycur Honor, to 

rooffer Exhibit 15. 

THE COURT: What is that? 

MR. LF.SCH: First X would like to reoffer 
Exhibit 10. 

THE COURT: Let's see it, please. 

Thi3 is from Samuels dated July 18, 1966 directed 
to Smith, vice president of First national City Bank. 

What do you say now, Mr. Pennoyer? Have you 

had an t change of heart or mind? 

MR. PENNOYER: This is Plaintiff's Exhibit 10? 

THE COURT: Yes. 

MR. PENNOYER: May I see it a minute? 

THE COURT: Yes. I don't know how it is relevant. 
MR. PENNOYER: I would still adhere to my 

objection, your Honor. 

THE COURT: Sustained. 

MR. LESCH: I also would at this time like to 
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reoffer 15 for identification. 

THE COURT: Let ne see it. 

This is all about Thomas Tridc Mills? 

MR. LESCll: Yes. The reason I am offering that, 
your Honor, is because the contract provided that if they 
desire to exclude a particular company from the fee which 
Mr. Samuels wa3 entitled to receive, they would write 
him n letter. That shows that they were aware of the 
practice and, indeed, followed it. 

MR. rEHliOYER: V.’e would object on two grounds, 
your Honor. One, in particular, that Thomas Pride, the 
letter from us, was preceded by a written suggestion 
from Mr. Samuels. 

There is no evidence in this record of 
Mr. Samuels ever having submitted in writing to Thomasvillu 

THE COURT: Sustained. 

MR. LESCH: Your Honor, with the excaption of 
that one expert witness, and I am just checking through 
my experts to make sure I haven't left anything out, we 
will be finished with the plaintiff's case. 

THE COURT: Well, take a little time to check _ 
your papers. 

(Pause.) 
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MR. LBSCH: May I have your Honor's permission 
to rest my case subject to putting on one additional expert 
witness tomorrow? 

Tith COURT: I don't know how At effects the de¬ 


fendant . 


MR. PUi'JNOYUR: We had planned to proceed tomorrow 


morning-- 

Tiu: COURT: Have you any witnesses here for today? 
MR. PEHUOYER: I have Mr. Finch and Mr. Banzhaf bull 
I would prefer—we could start with Mr. Finch. 

The; COURT: Would it inconvenience you if you have 
to go ahead now and this other witness is produced tomorrow? 

I don’t think there is any real inconvenience. You have 

the right to recall your witness after the prospective so- 

/ 

called eXpert-- 

MR. PE'RJOYER: Should T make my motions now with 
respect to the plaintiff's case or should I wait until 
tomorrow? 

THU COURT: I guess you night as well until 
tomorrow although you nay put it on the record now. 

Let me ask you two questions. 

One, you raise the defense that the complaint 
does not state a cause of action. Do you still want to pres^ 
that? 


LOU MM MM UI'* I MM T t.l i IM 1 M* MOM ' • H • M .'j . i.illlll f IIOIIM 
| * > I | y \ »• M#T Ml W MlHK, MY » *1 / 4* MO 









-210- 


goo) 

MR. PENHOYER: Yes, sir, with respect— 

THE COURT: You Uo press that? 

MR. PEHNOYER: Yes. 

'I'llH COURT: how about the defense of the* statute 


of frauds? 

MR. PENMOYER: We do not. 

THE COURT: It is stipulated that the defense of 
the statute of frauds is withdrawn, I think that is fully in 
accord with the cases, isn't it? I think Mr. Gould's office 
knows about that. 

The other defenses remain. I assume the denials 
and the insufficiency of the performance, I suppose, remains 
The details of the performance, that is. 

Do you want to add anything else to your motion 


now? 


MR. PENMOYER: This would be our notion to dis¬ 


miss at the end of the plaintiff's case. 

We so move, your Honor, on the following grounds: 

That the plaintiff's case contends that Thomasvill 
was governed by the contract of August 2 I i, 10f>G and under 
that contract we submit that the evidence in the plainti;f s 
case shows that nothing was done which would warrant any 


fee. 


Specifically insofar an it is claimed that Mr. 


Samuels found Thonasvillc, the plaintiff in his own case 
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has put in evidence frcn our depositions—that is the depo¬ 
sition of Mr. Finch—Armstrong people met with him in January 
of I960 which was si:< months before we ever met Armstrong. 

Tim COURT: In other words, what you say is that 
the plaintiff knew about this possibility. You say they 
knew about Thomasvilie? 

MR. PM'JUOYF.R: We say the defendant knew about 

* 

Thomas vi lie and indeed it visited Tliomasvi lie. I an goine 
strictly by what is in the plaintiff's case at this point 
in time. 

With respect to the. contract that provides for 
fee in the event of negotiation by Samuels, we submit that 
there is no evidence whatsoever of negotiation. The only 
evidence of anything Samuels did is that he says he spoke 
to Mr. Finch in Chicago in January and said how about 
Armstrong, aren't you interested and Mr. Finch says, Samuels, 
goiivs by his own testimony, said no. I don't know what 
service and I submit no service lias been shown in the plain¬ 
tiff's case to warrant any recovery whatsoever under this 
contract. 

THE COURT: What in your judgment is the effect 

of this letter of January 10, 1967? 

MR. PENNOYFR: That is the termination letter and 
we submit as to that that it 3ays specifically as to any 
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2 

future nor vice?; they urn to bo provide' 1 , for by specific 


3 

contracts in specific instances. 


4 

Till’. COURT: one of your notions,. I take it. 


5 

is that after the notice of ternination there were no 

| 


6 

services performed to lurin'? about the closin';, the so- 


7 

called consummation which your client .Mr. Lesch knew about 


8 

finally. 


9 

MR. rb’mOYr.R: And there was no contract thereof to i 


10 

so we had the right to terminate on 30-days notice. 


11 

l 

T1IU COURT: I am going to reserve decision and 


12 

take the testimony and then decide it after trial, gentle¬ 


13 

men . 

1 

! 

14 

>'ou may put your first witness on now. Me will 

i 

15 

go until about 4:15. 


16 

This, of course, is done with reservation to Mr. 

i 

17 

Lesch to put on the expert he mentioned, not by name but 

i 

i 

18 

by re.f cron on . 

i 

• 

1 

19 

You are still under oath, Mr. Finch. 

i 

1 

» 

1 

XX 20 

T 11 o M A :> A. Fine .!, J R. , resumed. 

1 

XX 21 

DIR1.CT UXAMrilM’IOM 

i 

22 

3Y HR. rUfUJOYER: 

i 

23 

U Mr. Finch, what is your occupation as of today? 


j » 

A I am president of Thomasvillo Furniture Industrie- 

i 

25 

Inc. and iJenior vice President of Armstrong Cork company. 
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Q 

you were 


I believe 
president 


Finch - direct \l8 3] 

you already testified that as of 19G6 
of Thomasville Furniture Industries? 


A Yes. 


q Were you a stockholder o = that company? 


A Yes. 

q When was your first meeting with Thomasville or 
rather Arm,strong personnel? 

A January 21, 19G6. 

q Whore did that meeting take place? 

A Thomasville. 

Q Who came from Armstrong? 

A Hr. Banzhaf, Mr. llazeltine and Mr. Ford. 

■j On the Thomasvilie side who was present? 

A fir. Lynch. and myself. 

TiiE COURT: What was his position? 

TliC WITNESS: Executive Vice President of Thomas - 


ville. 

THE COURT: And this Thomasville i3 in North 
Carolina, I believe? 


THE WITNESS: Yes. 

q what were the conversations at that meeting? 

MR. LESCIi: I object. 

Q Did you have any conversations at that meeting? 
A Ye3. 
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Q 


Finch - direct 
What wore they? 

MR. LESC11: I object. 

THE COURT: Why? 

MR. LEGCIf: Hearsay. 

THE COURT: Mo. Convorsations between Thomnsville 


and Arnstron</? 

MR. LEGCI1: Yes. 

THE COURT: Overruled. 

MR. LESCll: Outside oi '■he presence of Mr. Samuels* 


THE COURT: That does not make any difference. 

A We discussed if there v:ere any materials that 
Armstrong made or night make that would be used by the 
furniture industry. 

THE COURT: Is that all? Gubstantially is that 


all? 

THE WITNESS: llo. 

THE COURT: V’hnt else? 

THE WITNESS: Mr. Banzhcf mentioned that Arm¬ 
strong v/as considering entering the furniture business. We 
showed them our product, line. Wo discussed some of the 
materials we w< 3 re using in the product line. 

i . 

Q Is that the substance of the conversation at that 
meeting? 

A Yes. 
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Q Roughly how long did that meeting take? 

A Probably two to three hours. 

Q './ns anything said about any future meetings or 
any future action on the part of either your company or 
Armstrong? 

A That they were to continue to look at and be in 
touch with us and some of our.people with regard towhat 
they night be of use in in serving the industry. 

THE COURT: That is products? 

THE WITNESS: Yes, products. 

Q What was your next meeting with Armstrong? 

A My next meeting with Ari strong was in October 
of 1966 in Winston-Salem at the Wachovia Bank and Trust 
Company. 

Q who was present on the Tl\oma3vi lie side at that 
meeting? 

A I was the only one present. 

Q Who was present for Armstrong? 

A Mr. hanzhaf, Mr. Donnellv and Mr. Ellis. 

THE COURT: Who was Ellis? 

THE WITNESS: The controller of Armstrong. 

0 How did arrangements for this meetinq come to 
your attention? 

A Mr. Watlinyton, the President of Wachovia called 
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rne ancl asked if I would cone over before the Wachovia Board 
of Directors net and see and visit with people from Arm¬ 
strong who were going to be with the bank on that particular 
day. 

MR. LESCll: I object and move to strike. 

TUI' COURT: Question amt answer read.) 

THE COURT: Is that all? 

MR. PENNOYER: That is all. 

THE COURT: You see, Mr. Lesch, you did not object 
to the question. The question called for how did it cone 
about. He tells you how it came about. Mow you want to 
object to the question and strike the answer. 

MR. LESCH: Yes, I do, your Honor. 

THE COURT: I don't see why it should be done. 

It is immaterial anyway, isn't it? What difference does it 
make? 

MR. PENUOYER: I think it is Watlington. 

THE WITHESS: Yes, Watlington. 

THE COURT: There isn't anything material in it. 

Q .Mr. Watlington v.as who? 

A President of the Wachovia Bank and Trust Company. 

Q v ; as he a director of Thomasville? 

A Yes. 

q And you wore a director of Wachovia Bank? 
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A Yes. 


Q As well ns of Thomasvilln? 


A Yes. 

1 } j believe you stated that the meeting with Arri~ 
strong took place before the Wachovia Board n'.eetinn? 

A Yes. 

0 On October 18, 19— 

MR. LliSCHs I object, he didn’t state that. 

THE COURT: It is immaterial, sustained. 

q Did it take place before the Wachovia Board neetin i 

on October 18, 1966? 

A Yes. 

q \’hat v;a 3 the conversation between you ana the 

gentleman from Armstrong on that occasion? 

MR. LEf.CH: Objection. 

THE COURT: Overruled. 

\ The conversation was that Armstrong was interested 

in talking with Thomasvi1le about a merger or an acquisition 
of Thortasvil le. 

MR. LUSCU: May we have who said v/hat, your Honor. 

TIM'. COURT: Yos. 

THE WITNESS: Hr. L’anrhaf speaking for the three 
men present said that Armstrong was interested in talking 
with Thomasvilie about an acquisition or a merger. He invited 
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jqe Finch - direct 


2 

us to come to Lancaster so wo might see their facilities 


3 

and capabilities so that they might show us how a combine- 


4 

tion of the two companies would be to the advantage of both. 


5 

g wus anything said at that meeting by Mr. Ranzhaf 


6 

about the advantages to either Armstrong or Thomasville of am 


7 

affiliation? 


8 

A 1'es, he described then. 


9 

Q ’hat? 


10 

A The technological and engineering capabilities 


11 

that they could bring to a company such as Thomasville, the 


12 

marketing expertise and market research, the advertisin': 


13 

combination that could be made between the two companies' 

i 

i 

14 

products ami the collective advantages o r all these. 


15 

Q What was your response to Mr. lianzhaf'3 suggestion 


16 

A I told him that we had n*'ver been available or 


17 

considered ourselves to be available for acquisition, that 


18 

we would think about it and that wo would lot him know 

1 

19 

later as to whether we would be interested in coming and dis- 

i 

i 

i 

20 

cussing the natter, coming to Lancaster to discuss the 


21 

matter with him. 


22 

<j And did you subsequently inform hin of your 


23 

interest in going to Lancaster? 


24 

A yes, we decided, that is — 


25 

TiIC COURT: Don’t say we decided. 

i 
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THE WITNESS: The management ol! Thomasvi lie, my 
associates and myself decided that we certainly should take 
a look at the situation. 

THE COURT: Did you te.l] that to the proposed 
company with which you might be connected? Did you tell it 
to the officers? 

THE WITNESS: Wo didn't tell Armstrong that. We 
told them we would come and accept their invitation. 

THE COURT: That is all you said to them? 

THE WITNESS: That is right. We didn't even 
accept it on the 18th. T told them we would talk about it. 
Later on wo would let thorn know and we did. 

q Did there come a time when you went to Lancaster 
to visit tiie Armstrong people? 

A Yes. 

0 When was that? 

A January 4, 5 and 6 of 19C7 Mr. Doherty, Mr. 
Jennings and myself wont to Lancaster. Mr. Doherty was 
treasurer of Thomas’-l 1 le. Mr. Jennings was vice president 
of manufacturing. 


THE COURT: You visited the Armstrong factory in 


Lancaster? 


THE WITNESS: Yes, sir. 

0 I believe you testified that vou spent three days 
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jqe 



at the Armstrong plant? 

A Approximately. 

0. Do you recall now the visits made by you to 
various people on that occasion? 


A Yes. 

Q Who did you see on that occasion? That is, from 
Armstrong. 

A I doubt T can name the-’ all but I S 3 w Mr. Warnock, 
the president. Mr. Uinns, the senior vice president. Mr. 
Painter, the executive vice president. Mr. Danzhaf, Mr. 
Donnelly, Mr. Ellis, .Mr. Ilazeltine, Mr. Ford, Mr. Jenson, 

Mr. J. V. Jones and a number of other people. 

Q Were these people all seen at once or at various 
times over the three-day period? 

A At various times over the three-day period. 

0 Could you tell us in substance what was your 
schedule during the three-day period, who did you see and 
what did you see at the plant? 

THE COURT: Generally only. 

THE 'JITHESS: Generally, we visited their technical 
center where the research and development, staff and faci.litie 

4 

are, the engineering department. We also visited with 
people in advertising, tl-so market research qroup and I 
think that was<pnerally the croup. 

IlM niM'lb » (.OHM I m II *• » i 11*11 IIOIIM 
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jqe 

Q 



Was anything said about possible merger or affilia 


tion in the course of those three days? 

A Yes. 

(j With whom did you have that conversation? 

A On the last clay at luncheon with Mr. Warnock, Mr. 
Binns, Mr. Manzhaf, Mr. Donnelly and Mr. ‘Painter. '-.o 
really got down to talking about the advantages, as they 
saw then, for an acquisition and merger for both companies 
and actually they were telling me how the things 

MR. LESC1I: I object to this and I move to strike 

his testimony. 

TilH COURT: Denied as to the notion to strike 
except the latter part telling how and so forth. 

0 What did they tell you? 

MR. LEBClIs I object to that;. 

tub COURT; Overruled. What did they say? 

TtlC WITNESS: They told ne how the things that 
we had seen would be of collective advantage to both com¬ 
panies and how they would bo put together or could be 
put together to try to make, as you say In the terms of 
mergers, two and two make five instead of four. 

Q What w<i 3 your response to their suggestion on that 

occasion? 

A I told them that it v/as a very interesting dis- 
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cussion that wo* had hnd with them, that we would go back 
and think about it and that we would let then know about 
our decision as to whether to pursue the natter further 
at a later date. 

g From the neetine with Armstrong in Lancaster on 

the 4 th, 5 th and 6 th of January who re did you go next? 

A I went immediately to Chicago to the Furniture 
Mart which was open the following Funday. 

Q While you were there did you speak with Mr. 

Samuels at any time? 

A Yon, I did. 

q Where was he when you spoke to him? 

A He came to our showroom in the American Furniture 
Mart early during the week that the Mart started and walked 
in and asked to see me and spoke with me at tha“t time. 

THE COURT: That wn3 about the 17th? 

THE WITNESS: I would think, sir, it would be 
closer to the 9th or 10th of January of '57. 

Q What did he say to you and what did you say to 

him on that occasion? 

A lie told me that tie knew of a comp a .y in Pennsyl¬ 
vania that was interesting in acquiring a furniture company 
and he either identificsd.it or he made it evident as to who 
it was, namely Armstrong, and that they were very much 


SOUTH! UN mSfiiH ' (.mill T in I HIM I in. It •>. < '»lin i huh SI 
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acquired at that particular time, that wo were more interested 
in acquiring companies as we had been doing. 

lie identified himself as being able to bring 
companies to Thonasville and he mentioned the fact that he 
had a lamp company at that particular time that he could 
bring to us. I told him we were not interested in a lamp 
company but if he found anythinq that mieht be of interest 
to us he could feel free to mot in touch with us. 

I was busy with customers and I wanted to move on. 


MR. LECCH: I move to strike that. 


THE COURT: Strike it. 

y a result o* that meeting with Mr. Samuels, 

did you make any calls to Armstrong plant? 

A Yes, I did. 

q Who did you call? 

A Mr. Warnock. 

0 When? 

A Very shortly after that. I forgot the exact 

date. 

o Why did you call? 

r .0UT»triiN y '_oum mi pomu m*« *i r > ihju&i 
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jqe Finch - direct 

A I called him because- 
MR. LESCII: Objection. 

THE COURT: Sustained. You may ask what trans¬ 
pired. 

0 You put in a call to Mr. Varnock? 

A Yes. 

Q In Lancaster? 

A Yes. 

Q What did you say to him and what did he say to 

you? 

A I told him that Mr. .‘Samuels had come to see me, 

indicating that he represented Armstrong, that I had just 
been there a few days be Core that and no one at all had 
ever mentioned Mr. Samuels to me while t was in Lancaste.. 
and T van concerned about the fact that he seemed to infer 
he knew that I had been to Lancaster. 

Q What did he say? 

A He said that Mr. Samuels has nothing to do with 
our talks with you whatsoever. He plays no part in what 
we are discussing. 

0 Anything el3e? 

A That the negotiations between Thomasville and 

Armstrong would be direct without a thi r d party being 
involved. 


Vl'lt I'l UN [I'SMII 1 r ■hillU III l*OH I f.h'» 
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') Subsequent to the call to Mr. Warnock did you 
have any meeti.ngs with Armstrong poop 1 ef 
A After that? 

q Yea, after that. 

\ Hy next meeting with Armstrong people was a meet.— 

ing with Mr. barnock and Mr. Hinns in Philadelphia in Anril, 
April 27 of 1967. 

q vihere did that meeting take place? 

A At the Barclay Hotel. 

Q On your side who was present? 

A I was the only one present from Thomasville. 

•a What was the conversation at that meeting? 

MR. LESCI1: Sane objection, your Honor. 
the COURT: This is with V/arnock? 

MR. PEHUOVER: Yes. 

THE COURT: Overruled. 

A We again discussed-- 

The COURT: Can you state, what each one said? 

THE WITNESS: Mr. v/arnock discussed with me the 
advantages again of being a part of Armstrong. Mr. Dinns 
did the same thing. We discussed the various aspects of 
the combination of the two companies, what it could mean 
to then, the technological advantages, merchandising and 
marketing advantages and explored then more thoroughly than 


501JTWEIIN OISTMI. T COURT Ml PORTFR',. IJ.S. COI'MTMOUSE 
, I , IQMOMF . III.*’ V 'III* II v. 'O ■’ 





-226- 


jqe Finch - direct (l96) 

we had had an opportunity to do. 

THE COURT: What did you say in substance? 

THE WITNESS: That we were still considering the 
matter, that wo had not yet decided whether wc would be 
available for an acquisition or not. I told him the first 
decision Thoriasville van ted to make was did we want to be 
acquired by anyone. The second decision was what kind of 
an organization would come cut of a merger of the two com¬ 
panies and what would be our position in it. s 

The third and last tiling would be the financial 
transaction, but that would be the last thing we would 

l 

discuss. 

THE COURT: That was not discussed at that time, 
details ns to that? 

THE WITNESS: No, sir. 

THE COURT: It is now about 4:15. I think we 
will adjourn now. You may step down. 

I want to be certain that I have the facts clear 
about the proposed exhibit, the statement. May I first 
have the statement. I don't have j.t. 

Then I would like the letter from Mr. Samuels in 
which he demanded a commission or fee. Then will you refresl 
my recollection as to when the merger was completed. 

MR. LF.SCII: November 1, 1960. 

Vltl ! Mt IIM O”. M»l' t til l»JM II l»\ 'I '. 
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T11B COURT: November 1? 

MR. PENNOYER: That is correct. .The merger A 

: 4 A • .. •• X J •*' 

. . K r , i t \ .• • ■«« • <■'*». i t>4r * * *• *■«» 

agreement was announced on July 2, 1968. 

TUG COURT: Announced July 2? 

MR. PENHOYER: Hi gilt:. A 

. .. .. .v . ’| 

THE COURT: But it was consummated,aa far, as..the • 

•: •* V 4 **. ' * ' % 

* ' . '*■ V‘ k »M _ . _ . 


v «8 


papers-- 


* w ■ - \ r j 

••• rt • t «rv-v 


MR. PENNOYER: It still needed approval of atock- 


holders 


-■ ■ if • •' 

.....».. | 


..... 11 ; . the COURT: It liad to be approved^thytoc^-;;; 

'^holders of both corporations? r* V. 

" « .V. v - . »vy.. 


13 


; ; ?• .. is 


MR. PENNOYER: That i3 right, air. 

THE COURT: In other words, ..the announcement 

X r „•*. •« .‘r* *» * ^ *t- 


was a mere statement of contemplation?. « \ ~ ^ • • *♦ 




MR. PENHOYER: Yea 




;. 25 


MR. LESCH: The merger agreement itself was 
signed, according to Exhibit 1, on July 2, 1968. 

i 

THE COURT: That was of course as you stated, 
subject to approval by the stockholders. 

MR. LESCH: Yes. 

THE COURT: Do I need any other facta about this? 

Was there a date submitted as to when Mr. Finch conferred 

.... with a lawyer? . *» : *, r T7V'.A> 

MR. PENHOYER: I do have a document— • . 


i’$**•'*. • S-5 v n *\>« ' v‘‘ 1 


t s»*. t '\k 


.* J • * ' 
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Q »0 


MR. LE8C1I. I believe he testified it _was_July_ 


HR. PEHNOYERi Uy which Mr. Finch forwards this 


statement to Mr. Schaffer. 


the 17 th V 


I v* -" w 


THU COURT: when did he consult t»e lawyer before-. 

• •? / • 

... . 

•: **, . V M» * 

• . . , ^ »!: fi , ' 

'm."*PENHOYER: ’l don't think he testified. 
the COURT: May I ask him from here? 


HR. PENIIOYER: Ves . 


•.. 4r • 


;: .;this on 


the COURT: Mr. Finch, I want to ask you for | 

./ ... . v . :■ • v •• ' <3 .‘ ;l 

“ . . i \ X," ••«.».* r Vi ' • *« 1 /* i 

the record. ...... 

I have before me this statement that you pre- 


• pared you say dated July 17. .... ,:».■* 

Did you see the lawyer for your company before 

• t jV< - •»# •»» ^ • • • t*" ♦ ' • ••* 

.w>>.ri6V' V that time? 

17 THE WITNESS: No, sir. 


« jy< •• t*" ♦ ' •*•1 I **' 


pnone? 


THE COURT: Did you talk with him on the tele- 
THD WITNESS: I was asked by him to prepare a 


statement. 


1 THE COURT*. When did he ask you ^ 

$ THE WITNESS! I forgot the exact date. ' Sometime . 

f. Tt** between the 5th of July'*:and the 17th of ** $4S? 

-i THIS COURT: Ml right. That is enough, I think.. 

*. 
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Are there any other facts 


jqe 


\>”3 

that either of you 


say I should have in mind? 

HR. LB 5 C11: I thin!; Mr. rinch testified that that 

v/as prepared by him alone without tno participation of 
any lawyer. 

tub COURT: But after the request from counsel. 
MR. LESCII: Yes. 

TUB COURT: All right. 

10 o'clock tomorrow norninq and I will ask, as 
I did before, counsel to bring me a short memorandum about 
the admissibility of this statement under the rules. 

(Trial adjourned to October 10, 1973 at 10 a.i .) 
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f)<? Civ. 3022 


ARMSTRONG CORK COMPANY 


New York, Now v ork 
October 1.0» 10 73 - 10 a.n* 

(Robing room conference.) 

THE COURT: 13 there a change on this 

situation, this exhibit? 

MR. PEUMOYER: Yon, your Honor, I informed your 

law clerk. 

THE COURT: Uo you want to lot counsel nee it, 
is that correct? 

MR. PEUMOYER: We are willing to do that. 

THE COURT: That solves that guestion thon. 

You don't object to bin seeing it now? 

MR. EENUOYER: No. 

THE COURT: I hand the exhibit to Mr. Lesch. 
Off the record. 

(Discussion off the record.) 

(In open court.) 

THE COURT: As X recall it, wo wero on direct 

examination of Mr. Finch. 

Is there any desire to interrupt that. 


in? Mf* UN O • % T M' T I <»• •'*JM M »« 

% O' » y »,( A»»| *11 H v !«/• *l V 


tl.N * • 
O ’ « 
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jqsg 2 

Mr. Lfisch, am! call your witness? 


£"3 


MR. LEECH: Your Honor, I understand that 
Mr. Berman win hero thin morning, my witness was. An T 
explained to your Honor off the record T was unable to 
attend the court session thin morning because of the delay 
on all the New Haven Railway trainn and Mr. Berman was 
unable to cone immediately but T think ho will be here 
at about Is 30. If it would be convenient — 

THE COURT: '.Toll, Mr. Bonnoyor, you can go on 
with the direct examination of Mr. Finch. 

MR. rEHHQYEP.t T would like to continue that, 
your Honor. Me have Four officers of the company who hive 
been here all day. 

THE COURT: You want to interrupt Finch? 

vy VM'MtJOYER: T want ho continue with Finch. 

THE COURT: All right. 

MR. LEECH: Mould r *r. r onuover prefer that we 

not call Mr. Berman today? 

MR. PE1RT0 V ER: T would. 

MR. LEECH: with your Honor’s remission wc 
will call Mr. Reman later on in tie trial. 

THE COURT: T don't know about that. I want 
to finish thin trial today. T don't know why T can't 
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1 

jcjnq 2a 


2 

unions there is a lot of defense testimony 


3 

MR. PENTIOYER: Me have one witness, Mr. Binns, 


4 

who isn't arrivinn until tonight. T didn't think 


5 

he would ho able to make it on the stand by today. 


6 

THE COURT: What are you goina to do after 


7 

Mr. Finch? 

I 


8 

MR. PEHNOYER: Mr. Danzhnf, then Mr. Donnelly j 


9 

and Mr. Wnrnock. 


10 

TEE COURT: Lot's see how far vou go. 


11 

(continued on page 204.) 
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10 J 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


, Oil 

jqsg 3 u —• 

case today and we way have to wait until tomorrow. 

Co on with your direct examination. 

THOMAS A • F III C R . JK . , ror.xmrd . 

DIRECT EXAMINATION (CONTINUED) 

BY MU. ri'lWOYFU: 

o Hr. Finch, T believe wo wore talking at the on! 
of the day yesterday about a mcotin't you had v:ith Mr. 
warnocl: and Mr. Finns at the nnrltlov Hotel in Philadelphia 
in 7\pril of '67. Do you recall that? 

A Yes, sir. 
o T would like to hack ur> a minute and ask the 

clerk to mark these seven paeon. 

j 

(Defendant's Exhibit F. narked for identification.) i 

0 Mr. Finch, T show you Defendant's Exhibit E 

✓ 

for identification and ask you ’-hat It .is. 

A This ic the aaenda for the visit that Mr. Doroty, , 
Hr. Jennings and I made to Lancaster to visit Armstrong ! 

on January 4, 5 and 6 of 196/'. 

Tnr COURT* Was that marie in advance or afterwardsi 

I 

THE WITNESS: In advance. 

0 Was a copy of that given to vou at the time of your 

visit to Lancaster? 

A Yon. 

MR. T’ENHOYFR: 1 offer it in evidence. 


I IP »lM (»»*, • «» f f I ••» » '» * ' 
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MR. LESCH: Objection. 

THE COURT: I will have to sun tain it. 
vrhat was planned and what was done ordinarily 
i3 not the name. 

Uas any copy of thin nivon to Mr. Oamuels? 

MR. PF.NNOYFR: tie, ho v:non't there, your Honor. 
THC COURT: Have you soon thin, counsellor. 

MR. LESCtT: Yes, I have seen it. 

T1IF COURT: X must confess, I don't see anything 
pertinent about it. I shall have to sustain the 


objection 


MR. rrunoynn: May T ash one further question? 


THE COURT: Yen. 


! q *i r . Finch, was the itinerary not forth in 

16 !i Defendant's Exhibit X! for identification substantially 

j 

17 follov.’od at the timn of your visit to T ance;ter? 

18 j MR. LESCH: T object to the fern of the 


question, 


THE COURT: Sustained. 


Man it followed? 


MR. I.ESCH: Objection. 

THE COURT: Sustained. 

MR. PEUHOYER: Mould you olo.’s* marl: this 


single page document, 


r,<„ii nr*iu oisrn, t conKT in t omi h "S .. >i,”UiL 
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(Defendant'n Exhibit F narked for identification.) 
Q T 9 haw you Defendant's F for identification and 

ask you what it in, Mr. Finch; 

A It'n a letter T wrote to Mr. Warnock after 

the Lancaster vl.it In January of W«7 tonkin, " ll " for 
the courtesies that he allowed us. 

0 And dated what? 

A Dated January l n r l or; 7. 

MR. PENtinyril: t offer that In evidence. 

HR. LESCH: Objection. 

THE COURT: Relevancy? 

MR. LEOCtl: Roth on the orounds c* 3 relevancy and 

on the grounds that it's hearsay and on the grounds then- 

is no proper foundation. 

TUP COURT: Your ground as to hearsay ia not 

sound if the facts relate tovctivitlen of ^strong 

with Tl icnasvillo. 

There is none decree of Dclphagorical in the 
second paragraph but T an aoing to take it and overrule 

the objection. 

(Defendant's Exhibit F received in evidence.) 

0 Mr. Finch, following your January mooting — 

T11F COURT: T 'hah year? 

MU. UFUNOYFR: 1167. At Lancaster with the 
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mu v v) 1 Mir, mi s i •ii*' > 


’ u ' 




-2.JB- 

jqsq 6 Pinch-direct 

Armstronq people, I belie vg you already testified that 
your next meeting with then wag at the Parkley Hotel 
in Philadelphia, in that correct? 

THH UTTirppg : Yen. 

Q In April of: IP 6 7? 

A Yon. 

0 Prior to that noetina and specifically in 
March of 1 7 did you have a phene conversation with 

Mr. Samuels? 

A I don't recall any conversation with him nor 
have I any records of one. 

o I mu Id like to read fron the i-entinonv 
yesterday on pnge GP. 

THF COURT: Direct testinonv of Samuels. 

MIi. I.nsCH: T ohioct to the reading of the 
testimonv on the eroundn that th.e witness has not 
shown any need to have his recollection refreshed. 

THE COURT: I don't think that is the purpose 
of it. „ 

Is tb.in to submit a ouostion? 

MR. PEimOYER: It is, sir. 

THE COURT: Then you want to ask him about the 
natter in the question? 

MR. PCUTJOvnr.: r do, sir. 

THE COURT: I will allow it . 


• f»* » Y 


A ' • • 
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thing — 
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Finch - direct 



Starting at page 12 "Whnt did you do, if any- 

TUH COURT: Rag'' 68, line 12. Oo ahead. 

■'Till: WITUFFH: I telephoned Mr. Finch and finally 


got him on the telephone." 

Skipping over to 6 n or rather the bettor 1 of C '*, 

line 22, "North Carolina, right? 

“THE WITNESS: Right. T had about eight or ton 


ninute3 of conversation 
bered ro and he said, 

I said, ’Would you li!:e 
again v;ith respect to a 
I said, 'Well, it is a 
in the flooring busines 
further?' 


with him. I asked him if he rerrem- 
yen, I do. I r e member you well, 
to r.ict v.vith a very fine firm 
mercer.' He said, 'Who i3 it.' 
company in Lancaster Pennsylvania 
s. Oo I have to tell you any 


"THE COURT: In what? 

"THE WITNESS: In the flooring business. Arm¬ 
strong i 3 known for its Armstrong floors and ceiling. 
"Till" COURT: What did he snv? 

"THE WITNESS: lie said *Y‘'S, I would.’" 

Mr. Finch, did you have any such conversation 
with Mr. Samuels in March of 19C7? 

’i Id COURT: On the telephone? 

MR. PEMNOYHR: On the telephone. 


VMiMN l<M tll’itlll * »»» • t«\ » 
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Pinch - direct 

I do not recall any such conversation. 


^20l) 


Q Have you ever had any such conversation with him 


at any time? 


A I do not ever recall any telephone conversations 
with Mr. no rime Is . 

Q nave you ever had a face to fnce conversation of 


that nature? 


A Ho, not of that nature. 

q Have you ever told Mr. Samuels in substance that 
you would be pleased to meet with Armstrong? 


A Ho. 


MR. 1’E‘UIOYER: Would you please mark thi3 docu¬ 


ment. 


(Defendant's Exhibit B marked for identification.) 
Q I show you Defendant’s 0 for identification and 

ask you what it is, please? 

A It is a letter to Mr. War nock dated April 28, 

1967, acknowledging the courtesy shown mo in the meeting 

the previous day— 

MR. LFSCM: I object to this. 

run COURT: Don't say what it states. It is a 

letter from whom to whom? 

THE WITNESS: From me to Mr. Warnock, president 

of Armstrong Corporation. 


V*»j t Ml |»tl | • »'. » m | t O'IM I l*« • *« MM I I* . . I *. *. 1 »l|ff f »M ‘ll^L 
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TilF COURT: All right. 

MR. FEN'JOYUR: I offer that in evidence. 

MR. T.CJCH: I obgect. 

THE COURT: How is thin roInvent? 

MR. PllNWOYEU: It estnblishes proof of the* Meet¬ 
ing. The rcetinc tool: place and what *.;ns left open, your 
Honor. 

Till! COURT: Where docs it nay what wan left op**n? 
MR. PCUHOYER: "I thoroughly enioyed our frank 
and infernal discussions end have already begun to think 
seriously about them. I will plan to call you Tuesday, 

I 

May 9. 

Till: COURT: It doesn't say what the discussions 
were about. 

MR. PliUNOYER: lie already testified to that, vour 

I 

THE COURT: Who has? i 

MR. PKNMOYF.R: The witness did yesterday. 

I 

THE COURT: I will tal:e ll. 

* 

(Defendant’s Exhibit 0 received in evidence.) 
Following the April Meeting at the Barclay Hotel | 
what was your next meeting with Armstrong people? 

A Mr. Warnock, Mr. Minus and Mr. Hanshaf came to 

i 

Thomasville on August 24 and 25 of 1967 to visit Thonanvillo 

^Otl T Ilf 111) tll'j I Ml< » i'MIM I ’*• ''OHM ***• * J '* 1 »'1M 1 M* 'IM. 
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facilities anti to meet the management 
0 Did they meet the managemen 


of Thomasville. 
t of Thomar.ville to 


that date? 

A Yes, they did. 

Q briefly what was the substance? 

Till: COURT: Identify who was there, first. 

0 I believe you already testified that Mr. Unmeet, 
Mr. Binns and Mr. Kills-- 

A Mr. Danzhaf. 

Q They wore there on the Armstrong side. Who was 
present at any discussions with them r rori Thomasville? 

A Mr. Doherty and Mr. Jennings who had been with 
ire to Lancaster on January 4, 5 and 6 of that year. Tucy 
also met Mr. Thrower, vice president of Thomasville, head 
of cno of its divisions, Mr. Pennington, the corporate 
secretary, Mr. Routur, the vice president of sales, Mr. 
Lynch, executive vice president and Mr. '••’atlington, one of 
the outside members of the Tliomasville Board of Directors. 

Till: COURT: What date are you talking about? 

.MU. PK.NMOYHP.: T am talking about the tv;o days 
which the witness has said tho nee tiny consunuaed. 

THE COURT: When v.-as tlint? 

Till" WITfinSf*: August 24 and 25 of 1067. 

Till: COURT: You have h on answering about sot"' 
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engineering advantage, marketing research, marketing strength 


advertising. 

'fill', court: Can you state, Mr. Finch, in general, 
what the officers of Thonagvllle said and what any officers 

fron Armstrong said then? 

Xill-: WITNESS: Well, your Honor, the Thomnsvillo 

group wanted to hear Eron— 

THE COURT: They said what? 

TilW WITNESS: They said--they tolcl then what they 
thought Thomasvilie strengths were and Thonasville*s 
weaknesses were, and they wanted to hear from Armstrong 
how they could--theso strengths arid weaknesses could bo put 


togethor 


THE COURT: What did any officer from Armstrong 


THE WITNESS: Mr. Wornoek and Mr. Finns and Mr. 
ban/.ha f reiterated again the advantage of the two companies 
being put together. 

'DIE COURT: Is that ns far as the conversation wenjt? 
THE WITNESS: There vms no decision made by 
cither party at that time, but v;c agreed to consider the 
matter and to take it to the Thomasville Board and discuss 

it with them and then — 

THE COURT: U/ h-re" -- 
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A The Thomasville Management decided to take it 
to the other nior'Jbors of the Thonasvtlle Doard who were not 
present. 


THE COURT: Did you tell that to these representa¬ 
tives of Armstrong at that time? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. PENNOYER: 

0 What next occurred, if anything, with respect to 
the matter left open at that meeting? 

A On the 10th of November T celled Mr. Warnock. 

Ho VMS not in. So I talked with Mr. Rinns. I told him 
after consulting with the other members of the Thomasville 
Board, Thona-svillo had decided that it did not wish to 
become affiliated with Armstrong or any other company at 
that time. 

i 

I thanked him for all the attention that they had I 
shown us, but this concluded our negotiations as far as 
Thomasvilie was concerned. 

Q That date was November-- 

A November 10th, 1967. 

9 Subsequently did there occur any further convr»r- 
3ati.on3 with Armstrong people? 

A My next contact with anyone from Armstrong was 


'.O'M III IIM |M', ' flit » • nil'll l»l l»l» | | •»’ I 
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in February. Mr. Banzhaf— 
THE COURT: '6 87 


direct 



THE WITNESS: '68, rsir. 

A Mr. hanzhnf van in Winnton-dnlons. He askecl me 
if T would have lunch with liir* no that ho right discuss 
with me a lint of ten furniture companies that he was inhere 
ted in looking at for acquisition and if I would be willing 
to give hin iny personal evaluation of each of these com¬ 
panies, which I did. 

q What was the date of that meeting, sir? 


t- 


A I don't recall the enact date. It was in mid- 


February of 1968. 

q Subsequent to that date did you have any furthe? 


conversation with Armstrong representatives? 

A Mr. Danr.haf at that meeting in February told me 
that he would bo back on the week of March 4 to visit sot © 

of the companies wo discussed. 

I asked him to come and be our guest over the week 

end so that wo could play golf together. 

I v/as interested in finding out v?hnt results ho 
had on his talk to those other companies. 

Q Did that meeting occur? 

' A Yon, it occurred on March the 3th, 9th and 10th, 
Friday, Saturday and Sunday of 1969. 
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q Subsequent to that nesting did you have any 
further meetings with any Armstrong representative and, if 
30 , when? 


A In early May I called Hr. Unnr.hnC— 

THE COURT: This is '63? 

THE WITNESS! '6 3. 

A In early flay of '68 T called Mr. iJanzhaf and told 
him that in view of the changing nature of the business, 
that I would like to open again the discussions with Arm¬ 
strong about an affiliation between the two companies. 


I suggested that Fir. Finns anil Mr. I'.anzhaf and 
their wives meet my wife and mo at my home in Sea Island, 
Georgia where we could discuss the ratter in private fur¬ 
ther. We met on May 6, 7 and 3 of 1968 at that place. 

q At that time was there any diucussicJn regarding 

possible affiliation with Armstrong? 

MR. LESC1I: May I have a standing objection to al 

these conversations? 

THE COURT: lio, you may not. You will have to 
object specifically. I can't give you any omnibus objec¬ 
tion. 


MR. LESCH: I object to any of these conversa¬ 
tions outside the presence of the plaintiff. 


THE COTJT: Overruled, generally. 
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A v?o again discussed the changing nature of the 
business, as I saw it at that time, how it changed in the 
last nix months. I told him that-—I told Mr. ninns and 
Mr. lianzhnf thnt I v;anted two of our —two of my associates, 
Mr. Wilson and Mr. Thrower, to visit Lancaster so they could 
see firsthand the facilities and capabilities in Lancaster 
and arrange for a visit of these two men as well as dis¬ 
cussing again the general advantages of the combination of 
the companies and how they would be organised together. 

THE COURT: This was all at Sea Island? 

Tim WITNESS: Yes, sir. 

y l/hat wan the date of that conversation? 

A The meetings wore—they arrived on the 6th of 
May and departed on the 9th of May of 1968. 

Q Fine. 

To your knowledge, did Mr. Thrower and Mr. uiIson 
go to Arnstrong? 

A They went to Armstrong on June 4 and 5 of 1963, fr 
for a visit. 

q Subsequent to that wore there any further dis¬ 

cussions regarding affiliation with Armstrong? 

A I asked Mr. Danzhaf to meet Mr. Thrower and no in 
Chicago at the June Furniture Market and we met at the 
Drake Hotel on Monday, June 17. 


ViliIlH |U| III . IM f ' OIIMI Hi •"Hill 1C. »» • ' H’MMI'MIM 
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THE COURT: 'Where did you nay you met? 

THE WITNESS: Drake Hotel. 

THE COURT: Where is that, Chicago? 

THE WITHESS: Chicago. 

Q At that tir'o did you discuss with Mr. lianzhaf 
possible affiliation? 

A Yes. We discussed further points that had cone 
up, that had been raised by all of us in the management of 
Thomasvilie. 

MR. LE5CH: I object to the contents of any dis¬ 
cussions. The question was sirply whether he discussed it? 

THE COURT: Yes, strike out everything except 

"ye3." 

You may inquire about who said vhat» 

MR. PEiiUOYF.R: Yes. 

Q VJho said what? 

What was the discussion at that meeting? 

MR. LESCH: Game objection, your Honor. 

THE COURT: Overruled. Thin goes, of course, to 
the defence’s contention that there wan nothing done by 
the plaintiff here which brought about this merger and it 
was done altogether, the claim i3 — I don’t see that it i3 
true necessarily—that it was done by the parties acting 


independently. 
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Finch - direct 
That's why I'm admitting it. 

Do you have the question? 

Repeat the question, please. 

What was the discussion at that meeting 



in 


Chicago? 

THE COURT: When that question is asked, it means 
that you nu 3 t tell who said what substantially, not the 
exact words necessarily, if you don't remember them. 


A I don't remember the exact words, but I asked 
specific questions regarding the financial transactions, 
the typo of financial transactions that would occur between 
the parties if they got together, wlvt some of the details 
would have to be, would have to be worked out next with it. 

Mr. Banzhaf answered those questions to the satis¬ 
faction cf Mr. Thrower and myself. 

0 Following that were there any further meetings 
with Armstrong people regarding possible affiliation? 


Mr. 


A The next meeting W03 on June 30 and July 1st 
Q Where? 

A Again— 


THE COURT: 'GO is this? 

THE WITNESS: Of 19G8. 

A Again, at Sea Island, Georgia, 
Doherty .and myself mot Mr. Varnock, 


where Mr. 
Mr. liinns 


Thrower, 
and Fir. 
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Uanzhaf and where we agreed on the natter of principal and 
intent to merge the two corporations;. 

Q Then what happened thereafter? 

A On July 2 we flew to Winston-Salem, North Carolina 
to moet in the offices of Thorasvillo' s attorneys, vjonble, 
Carlyle, Sandridge and Rice. 

Q What happened? 

A We net in the office of our counsel where an agree¬ 
ment was prepared and signed by the parties, a letter of 
agreement or intent to merge the parties subject to the 

action of the board of Directors of both companies and the 

shareholders of both companies. 

THE COURT: Has that been admitted? 

MR. PEJJUOYER: Your Honor, T believe that there 
has been admitted as a plaintiffs exhibit the* announce- 

I 

merit; j.3n't that correct? 

MR. LliSCli: Yes, your Honor. There is attached — 

THE COURT: Show that to the witness and see if 
that is the one* ho is discussing. 

MR. LESC:1: Wo have the pro:;y statement and attached 


to it is an agreement. 

THE COURT: I menn thi3 written aqrccment which 
he says was signed. If it isn't J n evidence, got it out. 
Off the record. 
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(Discussion off the record.) 

IlR. FEittlOYER: Will you please nark this as 


£ 2 D 


Defendant's Exhibit li. 


Defendant's Exhibit H narked for identifica¬ 


tion .) 


Q T show you Defendant's Exhibit 11 for identifi¬ 


cation . 


What is it, Mr. F.nch? 


h That is an announcement prepared by Armstrong 
Cork Company dated July 2, 1960 to bo used internally in 
their company of the agreement in principal, which was rcach-d 

between Thomasvilie and Armstrong. 

q Does it also quote a news release? 

MR. LESCHs Objection. 

THE COURT: Yes, sustained. 

Get the original agreement, if you lrave it. If 

not, dig it out and submit it l^trr. 

MR. PEWtlOYER: We will do that later then, your 


Honor. 


THE COURT: All right. You don't have to do it 


in person if you send it in with a stipulation. 
q Subsequent to that, Mr. Finch-- 

THE COURT: That i 3 the only stipulation necessary 
if he has no objection other than this principal he has 
already indicated. 
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All right. 

MU. PENMOYER: I would ask for that stipulation 

now, that such document my be put in would you 

Till] COURT: Ho my want to look at it, counsellor. 
MR. PENMOYER: I neon assuming that you agree it 
is that document, wo may put it in without a witness. 

MU. LESCI't I don't think I’ll have .any problem 

with that. 

I 

THE COURT: If you don't agree, you can come up to 

rr.y chambers about it. 

All right. 

Subsequent to that date— 

TUC COURT: You better put in what date. 

The date of July 2, 1968, Mr. Finch, was the 

merger consummated? 

A Yes. 

U When? 

A November 1st, 1960. 

THE COURT: noth Boards of nlrectors and both sets 

of stockholders agreed? 

THE WITNESS: Having previously net and agreed. 

THE COURT: All right. 

A May I correct myself on one thing? 

Q Yes, sir. 

VlllfMI III* li , t»ll , l * I.OIIMI '»• * , *>ltl* M • ' * »***• I • '•***• 
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A I'm not sure that tho shareholders of Armstrong 
had to moot to do this, but the shareholders of Thomnsville 
had to roet to do it. 

THE COURT: You say that Thcmgsville shareholders 

agreed to tho merger, in that so» 

THE WITNESS: Yes, sir, at a special meeting Oi 

the shareholders. 

% 

THE COURT: Was Thonnnvi1lo merged into Armstrong, 
THE WITNESS: Yes, sir. 

THE COURT: All right. 

O Thonasvilie became a subsidiary of Armstrong, is 

that correct? 

A That's correct. 

U At any time during the course of thv,se negotia¬ 
tions, Mr. Finch, did you make any request to'the Armstrong 
people with respect to confidentiality? 

A Yes, I did. 

q When vms the first time? 

A Tho first ti r, o that I net with then I stated— 

MR. LEECH: I object to this also, your honor. 
THE COURT: What difference does that make? 

Why is it relevant? 

MR. PENHOYER: It bears on the position of the 
plaintiff apparently that we owed the duty to f.anucis to 
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tell him what xvas going on with-- 

THE COURT: How could you stipulate yourself out o 

a duty? 

MR. PEHNOYER: It is our position we didn't 
have nuch a duty. 

THE COURT: I understand. Isn't that the best 
ground on which to rely? In other words, assuming that 
there is no obligation, there's no difficulty. If there 
is an obligation, I don't nee how you can stipulate yourself 
out of it by saying it was an agreement with Thomasvilie 
that they bo confidential. Ho you? 

MR. PEMtlOYFR: T think it would bear on the 
question of the alleged bad faith on our part, your .Honor. 

THE COURT: You may offer It and I will consider 
whether it is admissible or not later. 

y When wan the first time you requested— 

THE COURT: I thought you were going to go into 
the confidentiality. I want it to he indicated on thin 
record vrhat 13 the part that in prefferrod. You don't 
understand? 

MR. PF.HNOYER: I don't understand, your Honor. 

THE COURT: If you want to proffer it, proffer it, 
but go right to it and don't go on with something else that 
is separate from it. That is my point. 

SOUTHIRN OUT*' TT COURT OWOBTF-n? !' r . rOUPTMOUSF. 
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[225} 


Q what did you any to Armstrong .about confidentiality? 
A If the matter— 

THE COURT: No. Mill you toll what arrangement, 
i£ any, there was, who said vhnt about that. 

MR. LESCH: May v/e have the tire? 

THE COURT: Fix the time and pl”oe where you say 

there was some arrangement. 

THE WITNESS: The first time I met Mr. Warn or': in 

January of 1967 I told him that it was extremely important 
that in the trade that there bo no indication or any word 
out that Thomasvilie was even visiting Armstrong or even 
looking— that they were looking at Thom os villa for the 
simple reason it would affect cur marketing position— 

MR. LESCH: 1 object, your Honor. 

THE COURT: Never mind any reason thht you gave. 

What did he say? 

THE WITNESS: Ho said that ha would respect that. 
THE COURT: Is that the whole story about the 

arrangement about confidentiality? 

THE WITNESS: Well, there was another reason. 

THE COURT: I didn’t say a reason, but any con¬ 
ference or conversation about it? 

THE WITNESS: W« repeated that on the other occa 

sions that we met. 
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I 


THE COURT: Then this request for confide* ti 

came from Armstrong? 

THE WITNESS: No, I made the request. 

THE COURT: You made it on behalf of Thonnsvi1le? 
The WITNESS: Yes, to Mr. Unrnock and his .asso¬ 


ciates . 


THE COURT: All right. 

Armstrong officers you say agreed to that, is that 


so? 


THE YflTWESS: Yes, sir. 

THE COURT: Did you make that as a condition to 

discussion of merger or takeover? 

THE WITNESS: Hot an a condition, no, sir. 

THE COURT: All right, go ahead, counsellor. 

This ends for the record purpose the tender 
of proof about confidentiality. Let the record show that, 


I 

As I said, I reserve and will determine that lateri 


gentlemen. 
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o Up until the tine of your invitation to 
Mr. Panzhaf in 1968, Mr. Finch, to rone down and discusn 
possible affiliation, had you over told anybody that 
Thomasville vras available for acguisitlon? 

A Oeflnitely not. 
q pan it available? 

A No, it was not. 

MU. PDNNOYER: May 1 have iust one moment, your 


Honor. 

(Pause.) 

o ’‘Then did Armstrong first propose a merger or 


affiliation? 


THE COURT: To Thomasville. 

MR. PETTNOYER: To Thomasville. 

* 

The first indication that they wished to 


discusn the possibility of merger or 


acMuisition was 


in 


October of 1966. 


0 Where? 

A At the Wachovia Rank in Winston-Salem, 

Nortli Carolina. 

o That proposal cane from whom? 

A From Mr. Hnnzhaf, Mr. Donnelly nnd Mr. Ellis. 
MR. PFtTNOTT.R: X have no further questions at 


this tine, your Honor. 
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TTTB COURT: Croao. 

CROSS EXAMINATION 
BY MR. LEECH: 

Q Mr. Finch, I show vou Exhibit 19 in evidence. 

Do you know what that is? 

A Yes. 

Q What is that? 

A It's a note from the switchboard and ny secretary 
that Mr. Harry Samuels attempted to call me and talk 
with mo on October the 10th, 1966. 

0 Do you remember that independent of that 
exhibit 19? 

A No. 

o Did you talk to Mr. Samuels when vou received 
the message? 

A Mo. 

THE COURT: After he received it? 

Q After you received the message? 

A No. 

o Did Mr. Ranuela try to reach you again after -- 
THE COURT: How does lie knovr unless it came into 

the — 

MR. LEECH! If ho known. 

THE COURT: You better enl: it the other way 
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around. 

0 Do you know whether Mr. Samuels tried to reach 
you again after October 10th? 

MR. TT.miOYER: At any tire? objection. 

TTII3 COURT: Fix the time. 

0 Between October 10 and December 31, 1966. 

A Would you 3 tato the question nrrain, nlease? 

Q Between October 10 and December 31, 1966 do you 

know whether Mr. Samuels tried to reach you by telephone? 

THF. COURT: That would be, of course, only from 
your own knowledge unless some office help recorded the 
call and cave you the mossaao. 

A I have no recollection that he did and I have 

no records to the effect that he tried to reach me. 

✓ 

0 Did your secretary tnJl vou on other occasions 
that Mr. Bnnuels had tried to reach you? 

A I don't recall her telling me. 

0 Did you know who Harry Samuels was when you 
received exhibit 19? 

A I did not remember him. 

Q Did you discuss with anyone whether or not 
you should return that call? 

A Do, T did not. 

o V/oro vou in the habit of not returning telephone 
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calls that were made to you? 

THE COURT: I don't know that that’s — 

MR. PENNOYER: Objection, your Honor. 

THE COURT: Sustained. Rorootinos it’s done, 
sometimes it isn't done. 

0 You •just testified a few minutes ago, Ur. Finch, 
that prior to 19GP you had never let anyone know that 
Thomasville was available for acquisition; is that 


corract? 


A That is correct. 

n pad you ever discussed the possibility of 
Thonasville being acquired prior to 196H? 

THE COURT: Uith? 

MR. LESCIh With anyone. 

A No. 

0 You had certainly discussed it in October 1966, 
hadn't you? 

A I listened to what they had to say about tho 
possibility of it, but T did not discuss the 
possibility of Thomasvilla being acquired. 

THE COURT: Ry, "they/’ whom do you mean? 

THE WITNESSt I mean Armstrong. 

O You listened to thorn, hut you didn’t say 


anything in response? 
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A Kell, I didn't nay Thornsviile waa available. 

Q Mat you ;)unt listened? 

A I listened. 

0 Pad you listened to other offers or other 
proposals of a similar nature prior to October 19 — 

the COURT: I don't know how that in material, 

counsellor. 

0 Hadn't bankors come to you with proposals on 
several occasions that Thomasville lie acquired by various 
corporations? 

THE COURT: Is that material? 

HR, LEECH: I think it's material, your Honor, 

to show — 

THE COURT: To show that bankers came, but that 

doesn't mean that it was entertained. 

MR. LEECH: I may be able to doveloo that. 

THECOURT: He may have had all sorts of inquiries, 
but that alone, that is a one-sided nroposition, even with th 
bankers. 


o ntd you know who the president of Hohasco was in 


1966? 


A I did not. 

Q Hr. Shuttleworth? 


A T did not. 
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0 Did you have any conversations with anyone at 
Mohasco concornlno Thonanville being nerruirod? 

A I did not. 

<g Did you know Mr. Futurlan at fcbat tine? 

A Yes, I knew Hr. Futurlan. 

0 Hadn't you discussed the possible acquisition 

of Thoroaaville by other companies with Mr. Iuturian? 

A Mr. Futurlan asked no if we were interested in 
being a part of Mohasco, and X told bin, no. 

Q SIhen did Mr. Futurlan ask vou that? 

A I don’t recall the exact date. 

0 Was it In late 1965 or early 1966? 

A I do not remember the time. 

0 VTas it at the tin- of tho nrandise dinner? 

✓ 

A It could have been, tut. 1 don't recall. 
q In that conversation did you tell him that under 
no circumstances Thomaavllle would ever want to bo 
acquired?' 

A I told him that Thomasvillo was not available. 

0 For Futurlan or for anyone? 

A For Mohasco. 

Q Did you tell him that it night bo available to 
someone else — 
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Q 

have over 


A 


0 

seen this 
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— under other circumstances. 


No. 

T show you Exhibit 13 and ash vou whether you 
seen tills document before today? 

X have not seen it before. 

This is the first tine today that you have ever 
document? 


A Yes. 

THE COURT: That's what it means. 

You don't have to ash him n second time. 

o Did you know or were vou told that Mr. Samuels 
was representing Armstrong nrior to October 1066? 

A tlo. 

Q Did Mr. Pnnzhaf or Mr. Donnelly ever mention 
Mr. Samuels to you at. all? 

A No. 

Q You did meet Samuels in January of 1967; is that 
correct? 

A He said I did. T don't, recall the exact — 
exactly whether T met hin or not. I presume T did. It van 
at a Brandice University dinner. 

o I am talking about 1967. 

A '67? 


Q Yes t sir. 
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THE COURT: Uhnt is tho auention? 

Reframe your question or stnte it again. 

O Did you meet Mr. Samuels in January 1967? 

A T did. 

Q When you not hin at that tin'', did you 

recognizes him? 

A lie introduced himself to no and told me that 
he had net me at the nrardiso dinner. 

Q Did you recall that at that occasion? 

A I didn't recall it, hut I didn't deny it to hin, 
that v.’c did meet. I not several hundred people that nierht. 

Q You told Mr. Samuels at that tine that 
. Thoma 3 V.ille was not interested in being acquired; is that 
right? 

A I told Mr. Samuels when lie spoke with me 
about Armstrong that Thomanville was acquiring companies 
at that time and not interested in being acquired. 

Q Did you tell Mr. Samuels that you had just 
met with tho Arnstrona people in Lancaster, Pennsylvania. 

A I did not. 

Q Did he ask you whether you had over met with 
anyone from Armstrong? 

A ‘Tie did not. 

o Did you discuss your October 1966 meeting with 

y ,ii i ill ii M III 5 lli't f |. 'HI 'I I III I''in i i H . " ' 'HU' I M'jlliL 

roi.rv v. Mur. nr» »n"K i. v. to > 
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17 


A I did not. 

n Then after vou had met with Mr. Samuels you 

telephoned Hr. Warnock; in that right? 

A I did. 

Q Tfao was Mr. VTnrnock? 

A The president of Amstron n. 

0 You told Mr. Warnock at that time that Mr. Samuels 
had been in touch with you; in that right? 

A That is correct. 

0 And then you told him that vou wanted 
confidentiality imposed on any discussions that you might 
have with Armstrong; is that right? 

A I reminded him of that request. 

0 Isn't it true that the first time yod ever 
made that request was in January 1967? 

A In January of '67. 

Q Yon. 

A That is the first time. 

O Did you make that reauent to him immediately 

after Mr. Samuels had come up to you in Chicago? 

A I questioned Mr. Warnock with regard to why 

Mr. Samuels was representinn Armstrong and why it appeared 
to me that maybe Mr. Samuels knew about my visit. 


■iim oum'^T coiim iii i»iiiihi' >i'• >.‘I’m*•" 
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Q Wao that the tine that vou ashed Mr. Warnock 
to hold your conversations vrith him confidential? 

A I had already made that request prior to that, 
o When was that, sir? 

A During my visit of January 'I > 5 and 6 to 
Lancaster of 1967. 

O And that was the first tine that you made that 

request? 

A That wan the firnt tine. 

0 You testified earlier today that vou have 
no recollection of a telephone conversation with Mr. 
Samuels in March 1967. 

. A That is correct. 

0 Ho you beep records of your telephone 

conversations? 

A I do not. Not all of then, none of then. 

0 Let ne show you a statement of calls from 

Mr. Samuels' telephone number, which indicates that 
on March 20 there wan a telephone call to Thomasville 
which lasted eight ninuton, and nsk vou if that doesn't 
..help you .refresh your recollection that vou did have a 


call. 


MR. PHNNOYFFt Objection, vour Honor. It hasn t 


been established that this is what it in. 


VIl'IIIHIN T f.OIIIM M • " '■ 
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THE COURT! Is thin in evidence? 

PR. LESCH: It's not in evidence. I am using it 
to try to refresh the witness’ recollection. 

THE COURT: T think that is nermisnible. 

A This does not refresh ny memory. I do not 
recall speaking with him on that day. 


Q Don’t you recall that von had an eight-minute 
telephone conversation with him on March 20? 

A Ho, I do not. 

MR. PFNNOYER: I further ob-ject, your Honor, 
on the ground that the testimony ot Mr. Samuels is that 
that call was in early March. This nrv-.arently — 

THE COURT: Overruled. 

Tliis nay be another date, but — what is it, 

I 

March 0? * 

| 

MR. LESCH: March 20. 

THE COURT: March 20, yes. 

Overruled. 

o Do you know whether — 

THE COURT: This is cross examination. 
o Do you know whether anyone else at Thomanvlllo 
3 poke to Mr. Samuels at the end of March 1967? 

A X had no reports that anyone did. I feel 
confident if anyone had, they would have told me as president 
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of the company. 

Q You have absolutely no recollection — 

A T have absolutolv no recollection of that. 

MR. LERCH: I have nothing further. 

THE COURT: Is thin pnner marked for 
identification? 

HR. LERCH: No. 

THE COURT: Let it be so marked. 

(Plaintiff’s Exhibit 21 narked for 
identification.) 

THE COURT: Ts that all, Ur. Leech? 

.MR. LESCII: Yes, it is. 

TIIE COURT: Then it in redirect now. 

MR. PENNOYERt I wish to note again my exception 
to the use of that paper being presented — 

THE COURT: I overruled your objection. I heard 
it, but I overruled It. I am not coing to review reviews. 
REDIRECT EXAMINATION 
BY MR. PF.NNOYER: 

0 Mr. Finch, the paper — 

TIIF. COURT: If we got very far into it, it may 
lay a basis for admitting it, but go ahead. 

o The paper which was shown to vou has the word 
on it telephone, what apoenrs to bo a New York telephone 
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bill, T-fl-O-M-A-S-V-L NC. 

Is your company the only furniture company in 
Thomasvilie. North Carolina? 

A Not by any means. 

0 Can you none some of the others? 

MR. LESCH: Objection. 

THE COURT: Sustained. This means nothing, 
counsellor. It is not in evidence. It is not in evidence, 
MR. PE1JN0YER: The question van asked, your 

Honor — 

THE COURT: Yes, and lie said he had no recollection 

of it. 

As it stands now, there is no evidence 
whatsoever of any conversation between Samuels and this 
witness. Tint is the way it stands. You don't have to 
put in proof against a miraae. 

MR. PEMNOYER: I would like to make an offer of 
proof in this respect, and that is that what companies 
are in Thornnsville, MOrth Carolina. 

THE COURT: Chat is the question? 

T will listen to the proffer. If we get so manv 

> ’ i , 

v 

proffers in this case, it will impose a burden on the 
Court. I don't see the relevance of it, but I will take 
the proffer. 


•i()UTHrr*N rjilTn **t co'lfH hi I'giui it. u.s roilimioilU 
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a tN.- . . * w*' 

3 

. • • 

Ke ronmonc*? now with the proffer questions. 



• 1 ■ 4 


All riaht, go right ahead and do it. 



5 

Q 

What furniture conpnnics besides your own are 



6 

situated 

in Thomanville, JJOrth Carolina? 



7 

A 

Mohasco — strike that, please. That's not 



8 

correct. 




! 9 


THE COURTt Just name the companies. 



i 

10 

A 

The cormnnios: Commercial Carving Company, 



Kroohler 

Plant, American of Martinsville has a facility. 



11 

• 

Bassett 

Furniture has a facility. 



12 






THE COURT: Is that all? 



13 


THE WITHESS : Erwin Lnmbcth. 



14 






0 

If I suggested Thayer-Coggin, do thev have a nlant 



15 

there? 




16 


✓ 




A 

Yes . 



17 

j 

0 

And Carolina Seating Company? 



18 





A 

Carolina Seating does alco. 



19 


• 





MR. PENNOYER: I have no further questions. 



20 


TITE COURT: That ends the proffer? 



21 






MR. PEHHOYER: Ye 3 . 



22 





j •— 


THE COURT: Does it end the redirect? 



23 







MR. PETINOYEP.: Yes. I have no further questions. 



24 


THE COURT: All right. You are through with this J 



25 

witness 

then. 
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You are excused. 

(Witness excused.) 

MR. LESCR: X haven’t called bin, your Honor. 

I understand Mr. Pennoyer wantg to get throuqh with his 
witnesses. 

THE COURT: Who is the witness acrain? 

MR. LESCH: Mr. Berman. 

MR. PENNOYER: I will now call nr. Banzhaf. 

MAX BANZHAF, a witness, 

being first duly sworn, wa3 examined and 
testified as follows; 

I 

DIRECT EXAMINATION 
BY MR. PENNOYER: 

Mr. Banzhaf, what is your title with Armstrong a3 j 

✓ 

i 
I 

I an vice president and treasurer. 

THE COURT: Of what? 

THE WITNESS: Armstrong Cor): Company. 

As of 1966 and 1967 what was it? 

I wan staff vice president. 

How long have, you been with Armstrong Cork 

Since 1938. 

THE COURT: What is tho exact business or what was 

'*OU I HI MN OiSfll'Cl LO'JM ? Ml I '«JM H It '• II M'll I IMMISL 


0 

of today? 
A 

0 

A 

Q 

Company? 

A 
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A I was a member of what wo call an acquisition 
evaluation committee. 

T1IF. COURT: For who? 

THE WITNESS: Armstrong Cork Company. 

i 

0 When did you become a member of that committee? 

A When it wa 3 formed in the mid-summer of 19fi5. 

O To put the matter in context, wh«n did you first 
meet Mr. Samuels? 

A In I960, in August, August 25, I believe. 

Q Prior to Auaust 25, 196G, had you,, in your 

capacity as a member of this acquisition committee, 
conducted anv studies of Thonnsville Furniture Industrie**? 

A Yes, sir. 

0 Hill you tell us briefly what vou did up until 
August 1, 196G? 

MR. LEACH: I obiect to thin. 

(Question read.) 

THE COURT: Sustained. 

n TV question was meant to relate to your studies 
of Thonasville Furniture. 

THE COURT: Reframe your question if you are going 
to try again, counsellor. 

Q Mr. P.anzhaf, as a member of! the acouisition comnitto 
what did you do with respect to studying Thonasville Furniture 

A 7 . wa3 chairman — 

s OU T MF RN DISTRICT COURT Mf l , OinU< <, », II. S. COURT HOUSE 
rm f. y sO 'Awr »*i * *w»K m y. ro • /» ,nr, 
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2 

.MR. LESCHs I object. 


3 

THE COURT: This in before August 1966? 


4 

MR. PENNOYER: That in right, before Auqust 1966. 


5 

THE COURT: With respect to studying it? 


6 

Is the objection as to forn? 

> • 


7 

MR. LEECH: On the ground that .lie fact that this 


8 

man studied Thonasvillo in not relevant to nnv isnue in thin 


9 

case. 


10 

THE COURT: I don't know whether that i3 a 


11 

universal situation but it is susoptible to objection ns to 


12 

form an way . 


13 

MR. PENNOYER: Your Honor, T nn troubled. 


14 

...... . •* 

THE COURT: You nay bo troubled and so forth 


15 

s 

but you have to get yourself out of the trouble or elso you 


16 

have to ask another truestion. 

t 

1 17 

MR. PENNOYERs I will nsk another question then. 

\ 

1 

18 

0 What studies did you perform of Thomasville 


..19 

Industries, Inc. before August 1, 1956? 


20 

MR. LEECH: T object. 


21 

1 

THE COURT: As to form? 


22 

1- . 

MR. LESCH: Yes, as to form and asj.to relevance. 


23 

THE COURT: Sustained. 


24 

MR. PENHOYER: I respectfullv submit — 


25 

THE COURT: I don't nee that it makes any 



lOMTHr'MM t ThlllM IMl'OiMin. • • if* » 
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difference what studies he made. It's whether he had 

any negotiations, isn't it? 

MR. PENNOYER: The plaintiff in his case has 
spoken of his knowledge in the industry and we are entitled 

to establish that we studied the industry. 

THE COURT: The plaintiff said so and I admitted 


very limited testimonv about his experience in the field. 

But you aren't asking him about any expertise. 

MR. PENNOYER: I an trying to show that this compan 


V 


was not — and may I also state that Mr. Samuels has 
testified that he presented this company by name to us when 


ho first met us. I third: we are entitled to ask it. 

THE COURT: You can ask any question to attempt 
to counteract that as to whether Samuels came to him or 
did anything about it. You don't have to go into the 
studies which ho may have made about Thomasville. 

Sustained. 

MR. PENNOYER: May I note an exception? 

THE COURT: You don't need any in the Federal 
Court. It’s automatic. They cone naturally. 

q Mr. Ranzhaf, did you know anything about 
Thomasville Industries before you met Mr. Samuels? 

A Yes, sir. 


MR. LESCH: Objection. 


VMITHF.RN OUTfi CT COURT Ml r'Ofi I I II V t IIHIM MOUSt 
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2 

THE COURT: Overruled. 

3 

q whnt cUd you know about hin? 

4 

.UR. LEECH: T object to that an to form. 

5 

THE COURT: Ik is rather virtue. Sustained ai to 

6 

form. 

7 

About what general features did you have some 

8 

knowledge of? 

9 

0 Whnt general features did you have knowledge 

10 

about Thonasville? 

11 

A I called on Thonasville in November of 1965. 

12 * 

MR. LESCH: X object on the grounds this is not 

13 

resnonnive. 

i 

14 

TIU2 COURT: Read the question and listen, 

15 

1 Mr. nanzhaf, and try to arswer the question directly* 

16 

1 

(ouestion read.) 

17 

A T knew about their r.izo. I know about the scope 

| 

18 

of their product line. I knew about their management. 

19 

I knew how thev were regarded in the industry and I knew 

20 

| that their policies and practices were reasonably compatible 

1 

21 

!j with our own. 

22 

MR. LEECH: I move to strike all that as 

23 

• 

conclunory. 

1 

24 

THE COURT: Only the last will be stricken. 1 v 

25 

The compatibility will be stricken, shall I say. h 


SOUTHERN DISTRICT COURT REPORTERS US COURTHOUSE 
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capacities that Armstrong thought that vo had that wo 
could bring to the furniture business and thu3 improve 
some of the problems they were beginning to have m the 
furniture business of rising wood costs, shortages of wood, 
hard wood, the rising labor cents. V’e thought we could make 
3one contributions. 

THE COURT: IThat did he snv? 

THE WITNESS: He listened, T think, very ^ttentlvolv 

One of the points which ho focused — 

THE COURT: tThat did he say in substance? 

THE WITHERS: TTis interest in plastics and the 
applientionof plastics. We discussed this. He went to his 
showroom where he pointed out some of the applications 
of plastics they were engaged in or using at that time, 
recognizing they were very preliminary and more in this 
direction would have to be done in the Future. 

THE COURT: All right. 

0 To whom did you report as a member of the 
acquisition committee? 

A He reported to Ur. >7. H. Hinns who was 
chairman of that committee. 

Q Did you report to Mr. ninns your views of 

r « 

Thomasvillo Industries an a potential acquisition before 
you met Mr. Samuels? 
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MR. LESCII: Objection. 

THE COURTi Sustained. 

0 Did you yourself have »nv conclusions before you 
mot Mr. Samuels! an to the viability of Thomasvilie ns an 

acquisition? 

MR. IjRSCII s Objection. 

THE COURT: Sustained. 

Q I believe you testified your first mcetinq with 
Mr. Samuels was on August 25, 195G. 

A Yes, sir. 

p Where did that occur? 

A Mr. Donnelly's office in Armstrong Cork Company. 

Q Who was present besides yourself and Mr. Samuels? 
A Mr. Donnelly. 

q what was the conversation? -•’ho said what? 

A At that tine I had a rooort that T had prepared -• 

THE COURT! Do, who said what, not what you are 
about to state unless you told somebody that. It's what 
you said and what Samuels said or somebody else from 

I 

l Armstrong. 

THE WITNESS: Hr. Donnelly asked Mr. Samuels 
to review a report that I had preoared concerning the 
Morgan .Manufacturing Company, a maker of furniture parts 
that vre wore considering or I was considering acouiring 


JTIIFHN DISTMI-JT CO'IMT MI.POWII.il >l r - » . i.HH IIOU1U 
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because I thought it :/ould represent a pilot plant 

facility for us to test some of our technical capabilities. 

Mr. Samuels was provided with an office somewhere 
in the building, I don't know where, and he studied the 
report for perhaps an hour and came back into the room, 
in Mr. Donnelly's office, and told us he thought the whole 
proposition was ridiculous or words ho that effect. 

0 Is that the entire conversation? 


A That is what I recall. 

Q Was anything else said concerning Mr. Samuels' 

review of the report? 

THE COURT: This was an oral review? 

THE WITNESS: It van at that time. 

THE COURT: I don't understand the question. 

0 Was Mr. Samuels requested to do anything more 
other than regarding that review? 

THE COURT: A^out Morgan? 

MR. PEHNOYER: Yes. 

THE WITNESS: He was asked to put it in writing 


by Mr. Donnellv. 

0 were you present when that roguegt was made? 

A I really don’t recall. 

THE COURT: Then you don't know whether the 

request was made, do you? 


..ytll III UN l»IS f Ml', T Kl 1*011 I I Hi. II * * "I III I III mil 
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THE WITflESB: Yes, I do. 

THE COURT: Did you hear it made? 

THE WITNESS? I do not know that. 

THE COURT: J. don’t see how you could if you 
weren't there. 

o Did you attend the nee tiny at the Wachovia Bank 
with Mr. Finch on October 18, 1H68? 

A I did. 

Q VHio was present besides yourself and Mr. Finch? 

A Mr. Donnelly and Mr. Ellis. 

0 How was that moetinq 3ok wn? 

Who nrranqed for the meeting? 

I 

MR. LESCTt! I object. 

Q Did you arrange for the meeting? 

THE COURT: Sustained. 

MR. LESCHt Sane objection. 

I 

THE COURT: Sustained. 

You nay ask who was there and what was Daid if it j 
involved both Armstrong and Tbomnsvillo. 

MR. PENNOYER: Hay I ask i* Mr. Samuels arranged it" 
THE COURT: Of course. 

N ' 

% 

Q Did Mr. Samuels arrange that meeting? 

MR. LFSCIt: Objection. 

THE COURT: Sustained unless ho knows of his own 
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contributions that I thought wo could make to the 
furniture industry from a technical noint of view, from 
a marketing point of view, and I also outlined why I 
thought that a merger between our tvo companies would be 
very desirable and of considerable benefit to the two 
companies. 

THE COURT: Is that the ond of your answer? 

THE WITNESS * You asked what I said, is that 

correct? 

!1R. BEIIUOYERJ Yes. 

THE WITNESS: That is it in essence. 

0 I ask you now, what was the response to your 
statement? 

A Mr. Finch said — and I believe I can almost 

✓ 

quote him exactly — "Up to this minute I have always 
assumed that we would go it alone. At this particular 
point I am not sure. I certainly must bring this to the 
management of our company and to our board and I will do so 
and ■* <? t vou know." 

0 A few weeks before thin Wachovia meeting had you 
met with Mr. Samuels? 

A itiB, I did. 

Q Where? 

A In Chicago. 


•jOII T M| MM OH f *11 t * will I I'I rwiIMM' 
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Q What were you doing with him on that occasion? 

A He had told us that there was a considerable 

block of Kroehler stock that he know was available and that 
he thought that the availability of the stock should be 
used as a basis for talking to the Kroehler management 
about a possible merger or acauisition. 

THE COURT: When wag this moetincr with Samuels 
in Chicago? 

THE WITNESS: That would be the latter part of 
September, as I recall. 

THE COUNT: Was that at a trade sale or trade 
exhibition or what? 

THEWITNESS: No, 3ir. We mot first at the 
Kroehler offices just west of Chicago. 

THE COURT: Was that accidental? 

THE WITNESS: No, Mr. Samuels arranged that. 

THE COURT: And you met him there? 

THE WITNESS: Yes, sir. 

THE COURT: Oo ahead. 
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[235] 


Q Who else was present? 




A Mr. Donnelly. That was from Armstrong. There 
was Kenneth Kroehler, as T recall. There were ether people 
of Kroehler who I cannot remember. Mr. Samuels was there 
and I believe either a lav.-ycr of Kroehler or a broker, 
investment banker, X don't recall, but someone else. 

Til!'] COURT: You said Kroehler? 

Tile V' I TiJUS3 : Yes, Kroehler. 
y llow long did that roe tine take? 

A A 3 I recall, we got there in the morning and we 

had lunch and wo left in the afternoon sometime. 

Till! COURT: Then you could still go on in at 
about 11:55 and have lunch and a few minutes later take 
off for the afternoon. 

Was there anything olso discussed e::'cept this 
Kroehler proposition or whatever it was submitted or 
spoken of by Samuels? Was there anything else talked 

about at that tine? 

THE VJITUF.rs : At Kroehler? 

THE COURT: At this meeting, yes. 

THE WIT1IESS: Mo, sir, not there. 

THE COURT: Get on to something else, counsellor, 
y Following that neetiny did you sec any wore of Mr. 
Samuels that clay? 


VMM to tin in'. 1 »• 1 • •n'HI 11 • ' • • "•mi.. 

If, f y ♦.*)«• •lit III M • *1 * " * •’ * 
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A Yes. We had dinner together. 
THE COURT: Just answer yen. 
THE WITNESS: Yes. 



Q Where and when? 

A We had dinner that evening, I believe, at the 

airport motel. 

THE COURT: Who is we? 

THE WITNESS: Mr. Donnelly, Mr. Samuels and T. 

Q Was there a discussion that evening about Thomas' 
ville? 

A My memory is not entirely accurate as to the 
details but I seem to recall that wo compared the Kroehler 
possibility with Thomasville to some small degree. 

q Did you inform Mr. Samuels that you had plans 
to go to a meeting at Wachovia Bank? * 

A Not to my knowledge. 

Q You did not? 

A No. 

Q Did you hear Mr. Donnelly inform him? 

A I don't remember that. 

Q Did you ask ilr. Samuels to do anything about 
Thomasville? 


A No, sir. 


'J 


On that occasion? 
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A Or on any otner oceanion. 

Q At any tine? 


A No, air. 

TiiE COURT: ay the way, prior to the end of 19G7 
did Armstrong engage in some use or products as a result of 

some combinations of substances? 

THE WITNESS: If I understand your question, 
your Honor, you are talking about what is oenerally called 
in technical circles a field and couponit? 

THE COURT: Yes. 

THE WITNESS: Yes. 

TiiK COURT: What were the composit3, the general 
nature of the products which were a result of the composites 
THE WITNESS: Wood technology to make ceiling 
products, structural boards, structural inspiration boards, 
structural boards used in the mobile hone industry, hart- 

s 

boards. 

THE COURT: Any plastics? 

THE WITNESS: Yes, a considerable number of plas¬ 
tics. Plastics for floors, plastics to make bottles, 
plastic closuros, structural foam plastics, structural 

foams, foan plastic insulations. 

THE COURT: All right. I think that has gone 


far enough, 
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Q After the meeting with :!r. Samuels in Chicago, 
that is the Kroehler mooting, did yon see him again at any 


time up until the merger took place? 

A I don't believe no. 

THE COURT: Until after the merger? 

MR. PENNOYER: Yes, until after the merger. 
THE V/ITNE; 1 don't believe no. 


Q Did you have any convcroationn with him there¬ 
after? 

A Yes, he called me on the telephone. 


Q When? 

A Cometino after we were visiting .’roehlor. I 
don't remember the exact date, within a week to ten day3. 

the COURT: Chat month and year? 

THE WITNESS: 19C6 and it would probably have been 
in the latter part of September, early October, he called 
me to toll me that the Kroehler people wore not interested 
in any acquisition or merger. 

THE COURT: Is that all he said? 

THE WITNESS: Yes, sir. 

Q Did you attend the meetings in Lancaster with 
the Thomasvilie people that occurred on January 2, 3 and 4 
of 19G7? 

A Yes. 
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Mil. LESCH: I think Mr. Finch testified that it 

was the 4, 5 and 6. 

Tin: COURT: I think so. 

MR. l’E’lNOYl R: I will correct Try question to read 

4 , 5 and 6. 

THE COURT: Reti’cmJjor ask it so the record will 

be clear. 

Q Did you attend the mootings in Lancaster on the 
4, 5 and 6th of January, 196 7 attended by the Thonasville 

people? 

A Yes, sir. 

0 And following that meeting did you receive any 
calls from Mr. Warnock concerning Mr. Samuels? 

A I did. 

Q When? 

A I can't pinpoint the date exactly. It would be 

somewhere between the 11th, 14th, 15th of January. I don t 
know the exact date. 

q what did Mr. Warnock say to you at that time 

regarding Mr. Samuels? 

A He was very exercised. 

THE COURT: What did he 3ay? 

Tim WITHES. 1 *: lie said he had received a coll from 
Mr. Finch and that Mr. Finch had said that Mr. Samuels had 

. . , , ... ••».*»• i .. |M 
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A I invited Hr. Finch and the Thomasville people to 


Lancaster— 


THE COURT: The question ir. when. 

THE WITMEGS: On October 18, 1906. 
g Did Mr. Samuels have anything to do with the invi' 
tation of Thomasville to cone to Lancaster? 


HR. LESC1I: Objection. 

THE COURT: Sustained. 

you may move to strike if you want to get the answer 


out. 


MR. LEECH: Yon, I clo move to strike. 

THE COURT: Granted. 

Q After the Lancaster meeting what was yo\:r next 
meeting with Thomasville representative!:? I moan the 
Lancaster meeting oi. the 4th, 5th and Gth of January l n 67. 

A It was in August of 1967. 

Q Where did that occur? 

A Thomasvilie, north Carolina. 

Q With whom? 

A With Mr. Warnock and Hr. Binns and, of course, the 

Thomasvillo people. 

THE COURT: Well, were you there? 

THE WITNESS: Yes, 3ir. 
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q Whot Thomaaville people? 

A Mr. Finch, Mr. Jennings, Mr. Doherty, Mr. Lynch, 

Mr. Thrower, Mr. Pennington, Mr. Routun and Mr. Watlington 
C f the Wachovia Rank, a director of Thonasville. 

q now long did this meeting take? I 

A Two days. 

q And you attended the entire two days of meetings? 

A Yes, sir. 

^— Tlir COURT: Mere all of these other people there 

both days? 

THF WITNESS: Mot all of theta, no, sir. 

THU COURT: This sounds like some sort of a 
director's meeting with the number that were there but go 
ahead, counsellor. You will have to get down to a certain 
day and elicit who was there and who said what. 

0 will you give us the substance of the discussions 

on the first day? 

MR. LESCH: Objection. 

THE COURT: Who was there? 

0 Who wan there the first day? 

THE COURT: You don't have to list everybody. 

THE WITNESS: Certainly Mr. Finch was there, 

Mr. Thrower was there. 

THE COURT: Any other officers of Thomasvilie? 
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T15E WITNESS: There were officer*? of Thoraasville 
and, of course, Hr. Doherty was there and Hr. Watlinoton 

was there that day or that evenin'*. 

Tin: COUNT: They were oCH corn of Thomasvilie? 

THE WITNESS: Yes, sir, Mr. Wntlington being a 

Tuercbe r of the hoard. 

THE COURT: Who were there from Armstrong? 

THE WITNESS: Hr. Wnrnock, Mr. Uinnn and myself. 
THE COURT: All richfc. Nov? you can ask him oho 

said what. 

q who 3 aid what on the first day? 

MR. LESCII: Objection. 

THE COURT: Overruled. 

Just give us the substance. 

A Hr. Finch told us of the furniture making facili¬ 
ties they had at Thor.asvil le , showed then to us. 

THE COURT: Did he nay anything else in substancei 
THE WITNESS: Your Honor, there were many things 
said that day. I can't recall then all. 

THE COURT: All right. 

q can you remember the subjects that were covered? 

A Yes, we were looking at the furniture making 

facilities, the marketing capabilities of Thonnsville 
Furniture Industries. 
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q Let's go to the second dny, 


Who was present on the second day meetings? 

TML COURT: Did this witness nay anything? 

0 Did you say anything the first dny? 

A I don't recall. 

THE COURT: Co on to the second day. 

THE WITMESf!: The second dny we net, we being 
MR. LESCll: Objection to this also. 

THE COURT: Overruled. 

THE WITNESS: Mr. Finch, Mr. Doherty, Mr. Warnock, 
Mr. Binns and I—there may have been another person— net- 
in the Thomasvilie Board of Directors room on the second 
day and tho discussion concerned possible merger or acqui¬ 


sition. 


Q Was a possible merger or acquisition' proposed by 
somebody that day at that meeting? 

A Oh, yes. 

Q By * lion? 

A I can't recall which one of uo. I would guess 
THE COURT: Don’t guess. 

q What is your best recollection? 

A My best recollection would he that it was Mr. 


Warnock. 


Do you remember what his words were or in sibstanc 
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^ I don't remember now. 

q After that meeting did you have any further meet¬ 
ings thereafter with Thomasville people? 

A Yes. 

q When? 

A In February of 1968. 

q Where? 

A At Thomasville Furniture Industries Headquarters 

and at the Willowcreek Golf Club. 

0 Is that near Thowanville? 

A It is near High Point. 


Who from Thomasville was present on that occa¬ 


sion? 


A Mr. Finch. 


Let's not take the golf club but the other meeting 


first. 


Mr. Finch. 


Anybody else from Thomasville? 


A No. 


Who was resent from Armstrong besides yourself? 


No one. 


Q what was the discu33ion at that meeting? 

MR. LESCil: The same objection, your Honor, 
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THE COURT: Overruled. It isn't a natter of 


Just tell us who said what or the substance of 


At the factory for the most part wc changed plea¬ 


santries . 


q And in the golf course who was present? 

A At the coif club, excuse me. !lr. Finch and ry- 


self. 


Q Anybody else? 

A ho, sir. 

C) Who said what at that time or during that tire? 

I 

A I said to Mr. Finch that you promised me when we 
terminated our relationships that if you could ever help 
me you would be glad to do so and I on soliciting your help 

now. 

I said that I had with me a list of furniture com¬ 
panies in the North Carolina area that I knew and I asked 
him if he would discuss then with me and tell me his opinion 
of their suitability to a merger with the Armstrong Cork 

Company, which ho did. 

Q At that time? 

A Yes, at that time, which he did. Wo discussed 
this nt some great length. 
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THE COURT: Wa 3 there any discussion then nbo.it 
the merger or nny prospective Forger of ThomwviUe and 

I 

Armstrong? 

TllL WITNESS: Yes, sir, your Honor. 

THE COURT: State that. 

THE 'WITNESS: After we finished discussing thi 3 
list I told him, I said 'You broke n<y heart" and he said 
«I have agonized over that decision many, nany tines 
since having made it and I do riot know whether or not wo 

made the right decision last November. 

He then said to me "make no a promise, when and 
if you go to see these companies von will make no arrange 
nents with them until you see me first." And I agreed to 


that. 


Q 

A 

Q 

A 

Q 


Was that the total conversation? 
In substance, yes. 

At that tine? 

Ye 3 . 


Did you have another meeting subsequently with 

the Thomasvilie people? 

A Yes, 3ir. 

q When? 

A The next one wan c nhort live later when I did 
exactly an he nuggeatod. I viallc .1 nevcral of theno com- 
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panies and I saw him at the, end of that visit and wn had 
dinner together, as a matter of fact. 
q Where? 

A At the Stringharn Splinter Club of High Point, 
North Carolina. 

q You said a short time later. Was it a matter of 

a few weeks? 

A A week. 

Q what kind of a club was that? 

T1IE WITNESS: Just a club, your Honor, an eating 

club at the top of a hotel. 

THE COURT: I thought ntnybe? it was a tennis club. 

q What was the conversation at that time with Mr. 
Finch at the club? 

A I told him that, in my opinion, none- of these 
companies that I had visited were anywhere as suitable to 
us as Thomasvi lie or that I didn’t think the combination 
that we might effect between ourselves or anyone of those 
companies would be nearly as good or make nearly as much 
progress as we would make if merged with Thomasville. 

THE COURT: What did he say to that? 

THE WITNESS: I think he generally agreed and 

offered to reopen the discussions. 

q when was your next meeting with any representa- 


1 • 
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tive of Thomasvilie? 

A He said that he wanted two people in his — 

THE COURT: The question is when. 

THU WITNESS: As I recall it was in May. 

THE COURT: '60? 

THE WITNESS: Yes, of *63, when Mr. Thrower and 

Mr. Wilson visited Lancaster. 

THE COURT: V/ere they officers of Thonasvillo? 

THE WITNESS: Yes. 

Q ' Do you remember their positions? 

A Mr. Thrower was in or ran the founder's division. 
Mr. Wilson had several capacities, and I don't rer,ember 
which one he held at that time, but I believe it had some¬ 
thing to do with design. 

THE COURT: With v/hat, sir? 

THE WITNESS: Furniture design, your Honor. 
q Lot's go to the next mooting you had with any¬ 
body from Thorrasville, any represntative, after thi3 Lan¬ 
caster Visit by Thrower and—who was the other geutlenan? 
A Wilson. 

Q what was the next meeting you had after that? 

. % 

A Mr. Binns and I wont to Sea Island with Mr. 
Finch. Mr. Binns and I and our wives ret at Mr. Finch's 
cottage at Sea Island with him and hin wife. 
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THE COURT: When? 

THE WITNESS: I get a little fuzzy as of the 
as I recall it v;nn May or June of I960. 

Did you talk about possible affiliation between 
and Thomasville on that occasion? 

Yes, we did. 

What was said in regard to that ratter? 

MU. LUSCH: Could we have a date? 

THE COURT: Me said in May. Can you fix the date 


in May? 

THE WITNESS: I on sorr,', I can’t. 

MU. LESCIi: I object also on the same grounds 

as previously. 

THE COURT: Overruled. 

(Question read.) 

A Yen, we did. 
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Q Whnt was said? 

A I don't recall. 



Q Did you have any meetings after this Sea Island 
visit with any representative of Thonasville? 

TUI! COURT: This May Sea Island visit. 

A Yes, I did. I went to Chicago and met Mr. rinch 
and Mr. Thrower there, a 3 I recall, in a room in the Drake 
hotel. 

T!iH COURT: When? 

THE WITNESS: This would he the first part of 
June of 1908. 

Q On that occasion did you discuss possible merger 

or affiliation? 

A Yes, we did. 

Q what was the discussion at t..at time.? Who said 


what? 

A I recall our talking about the nature of the transr 
action financially. It would be, in esnonne, stock for 

stock, tax-free exchange. 

I also remember talking about the possible posi¬ 
tions that some of the various officials, Thonasville offi¬ 
cials, would hold in the merged organizations. 

We talked also about some of the operating 
mechanics, if you will, of where our offices would be, v/hore 
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they night be located, so on. 

Q Have you completed your discussion now of 

Drake Hotel meeting? 

A Vos. 

q Your description of the discussion? 


C 273 l 

the 


A Yes. 

y After the Drake Hotel meeting in Chicago, did you 
have any subsequent meeting with Mr. Finch or any repre¬ 
sentative of Thomasvi11c? 

A Vos. 

<j When was the next one? 

A A3 I recall, the 30th of June. 

Q Where ? 

A At Soa Island, Georgia. 

Q is this at Mr. Finch’s house there? - 
A At Mr. Finch's house. 

rj Who went from Armstrong to that meeting? 

A Mr. Warnock, Mr. Binns and myself, 
o who was present on the Thomasvi lie side? 

A Mr. Finch, Mr. Thrower and Mr. Doherty. 

q Was possible nerger or affiliation discussed on 

that occasion? 

MR. LESCll: Same objection, your Honor. 

THE COURT: If it is an objection ns to form, I 
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will sustain it. 

MR. LESC11: It in not an to fom, it is as to the 
content of these conversations. 

THE COURT: Overruled. 

Q Who said what? 

MR. PENNOYER: I don't think t got an ansv;er to 
the last question. 

Would you road the lost question? 

(Question read.) 

THE COURT: Answer that. 

s 

A Yes, sir. 

Q Who said what on that subject? 

A Mr. Warnock talked to Mr. Finch about the number 

of shares to be exchanged. Mr. Finch responded. I do not 

✓ 

remember the exact number he wag talking about. 

Mr. Finch'n response said in essenso that the 
merger of Drexel into U.3. Plywood-Champion Paper set a 
pattern, and he felt that his stockholders would not accept 
anything less. 

Wo generally agreed. 

There was some relatively minor detail, which 
escapee me now, as to the number of shores and the fom of 
the exchange. 

Wo then had—Mr. Wornock and Mr. Finch then dis- 
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cussed how many members of the Thomasvilie people would 
be represented on our board, and that was agreed upon. 

We shook hand~ all arotmd, ns I recall, about 

midnight or maybe even shortly after. 
q After that what happened? 

A The next morning to comply I believe with the 
disclosure lawn, so forth, v/e hurried to 'Winston- ->alem, 
met in the lav/ offices of the Thomasville lawyer, Mr.—I 
don't remember the whole name—Mr. Rico, Loon Rico's office. 
We each polled our board of Pi rectors. 

Tltn COURT: how did you do that? 

THE 'WITNESS: by the telephone. 

A (Continuing)! We signed a document that subse- 

quontly had to be radlfied, as I recall, by the ThonasvlUe 

✓ 

stockholders. 

THE COURT: Dy'the vrny, we have heard about these 
various nectinoo at Boa Island, In Winston-Salen and so 


C 2 ”3 


forth. 


Do I understand correctly that Armstrong had n 


plane of their own? 


THE WITNESS: Yes, sir. 

THE COURT: That is how you traveled back and 


forth on these occasions? 


THE WITNESS: Not invariably. 
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2 

THE COURT: Part of the time. 

3 

THE WITNESS: Part of the time, yes, sir. 

4 

THE COURT: Ml right. It just explains the speed 

5 

with which 3 ome of these transitions occurred. 

6 

All right. Anything ox.-e? 

7 

MR. PEi'IUOYEU: May I just have a minute, your 

8 

Honor? 

9 

(Pause.) 

10 

MR. PEHUOYER: I have no further questions at this 

11 

time, your Honor. 

-12 

THE COURT: Me will have a nhort reco 33 at this 

13 

tine. 

14 

(Re ce 3 s.) 

15 

MR. LESCII: May I proceed? 

16 

THE COURT: Yes. 

17 

CROSS EXAMINATION 

18 

3Y MR. LESCH: 

19 

Q Mr. lianzhaf, you said that your first meeting with 

20 

anyone from Thonasville occurred in 196 r >, is that right? 

21 

A Ye 3 , sir. 

22 

q i 3 it true that there was no discussion of merger 

23 

or acquisition at that meeting? 

24 

A That i 3 true. 

25 

q And that the only thing that you did at that 
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meeting was to pick the brains off Mr. Lynch about the 

furniture industry? 

MR. PENNOYER: Objection ns to form. 

THE COURT: Sustained ns to fom. 

Q Who was Mr. Lynch? 

A Mr. Lvnch was an officer of Thomasvillo. I 
thought he had charge of manufacturing at that time. 

Q Do you recall being examined in this case at 

Lancaster, Pennsylvania, on November 23, 1971? 

A Yes. 

Q do you recall being asked these questions and 

giving these answers, page 9, lino : 

■'Question. Would it be fair to say just to use a 

phrase that you were essentially picking hi3 brains with 

✓ 

respect to the furniture industry? 

"Answer. That--" 

MR. PENNOYER: Objection. 

THE COURT: What is the objection now, form? 

MR. PENNOYER: Form, yes, sir. 

THE COURT: Too late no;;. I think the stipula¬ 
tion usually stipulaton that objection as to form are 

waived. How about thi3 occasion? 

MR. PENNOYER: That In correct, your Honor. 

THE COURT: That in my unual understanding. 
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All right. 

Q "Quo8tion. Would it be fair to say just to use 
a phraBe that you were essentially picking his brains with 

respect to the furniture industry? 

"Answer. That right be accurate. 


Did you give that answer to that question? 


A Yes. 

0 Was it correct? 

A Yes. 

Q Was the next meeting that you had with anyone 
from Thonasville in January lfif5? 


A Ye3. 

q was that meeting with Mr. Finch? 

A Yes. 

Q Is it correct that there was no discussion of any 
merger or acquisition at that time either? 

A That 1 b correct. 

Q And the next time that you met with Mr. Finch 
or anyone else from Thomnsville was in October, in that 
correct? 

A That's correct. 

\ 

^.TUE COURT: What year again? 

q October 1966. 

A Yos, air. 
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q And you mot v/ith Mr. Samuels for the first time in 
August 1966, is that right? 

A Right. 

Q So that prior to your meeting with Mr. Samuels in 
August 1966 you had never discussed mercer or acquisition 
with anyone from Thomasvilie, Industries, is that correct? 

A That'3 correct. 

Q When did you meet with Mr. Samuels for the first 

time? 

A Augusut 25, 1966. 

Q Didn't you meet with him for tho first time on 

August 10, 1966? 

A No, I don't believe so. 

Q Let me refer to your deposition at page 23, 
starting at line 11: 

"Question. I think you testified that the reet- 
ing"—this is the meeting with Mr. Samuels. At the top of 
the page it says’,' 

"Question. Do you recall who arranged the first 

meeting with Mr. Samuels?" 

Then there's colloquy and then the—I better read 

it. 

"MR. PEIIflOYTjR: That is hi* meeting? 

"TllK DCPONCMT: My meeting with Mr. Samuels?" 
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2 

Dy Mr. Schwartzinan of my fim, who was taking 


3 

your deposition. 


4 

"Question. Yes. 


5 

"Answer. I don't, know whether it was Mr. Dinns 


6 

or Mr. Donnelly. I know whore we net. I don't recall who 


7 

arranged it. 


8 

"Question. I think you testified that the meeting 


9 

took place sometime in the summer of 1966. 


10 

"Answer. Right. 


11 

"Question, where did it take place? 


12 

"Answer. Fred Donnelly’s office. 


13 

"Question. In Lancaster? 


14 

"Answer. Right. 


15 

"Question. Does the date August 10, 1966 sound 

16 

right? 

17 

"Answer. Thiat. is reasonable." 

18 

Did you give those answers to those questions at 

• 

19 

your deposition on November 23, 1971? 

20 

A I did. 

21 

Q Were those answers true and correct? 

22 

A • To the best of my knowledge at this time, yes. 


23 

Q So that your first meeting with Mr. Samuels 


24 

took place on August 10, 1966? 

j 

25 

A No, that'3 not correct. 
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Q When this question and answer v:cre asked of you: 

■* • 

"Question. Does the date August 10, 1966 sound 

right.” 

"Answer. That is reasonable", were you in error 
when you said that? 

A If you are trying to say that I fixed the date 

of August 10, I would be in error then, yes. 

Q tlow your recollection is that you did not meet 

him onAugust 10, but you met him on August 24 for the first 

time? 

A Exactly. 

q Prior to your first meeting with Mr. i>amuel:», 
had you heard that Armstrong was thinking of employing an 
advisor on acquisitions, acquisition methodology, someone 
to help us out with at that time cur generals, our general 

acquisitions program? 

A Yes, sir. 

q Was that person Mr. Samuels? 

A Yes, 3ir. 

o At your first meeting with Mr. Samuels Ho rccoononj.l 
against Armstrong purchasing the Morgan Furniture Company, 

is that true? 

A Yes, sir. 

0 That was an acquisition that you had recommended. 


SOUTHI'HM «»!S1 Ml< r I.OIIIIt '•iillt Ml\. H . 

i oi i v vc ai>« m * vim* H f 





gave 11 

is that correct? 


-314- 


Benzhalf - cross 




A I had not yet recommended it, no. 

Q You had studied the Armstrong Furniture? 

A Yes. 

0 You were considering it at that tine? 

A Ye3, sir. 

y Had you told anyone that you were in favor of 
Armstrong purchasing .Morgan even if you didn't make a formal 
recommendation to that effect? 

A Oh, I am sure T did. 

Q You told Mr. Donnelly, isn't that true? 

A Oh, I could have. 

Q And Mr. Donnelly disagreed with you, didn't ho? 

A Oh, I don't know that. 

q You don't recall that Mr. Donnelly disagreed with 


you? 


Mo, I do not. 


Q Mr. Donnelly didn't consider it worthwhile — 

THE COURT: How does he knew? 
q Didn't Mr. Donnelly toll you that, he didn't con¬ 
sider it worthwhile for Armstrong to buy Morgan? 

A No, Bir. 

0 in any event, you do recall that Mr. Samuels came 
out strongly against the purchase of Morgan? 


MJ'jTtu ON uiw Ml T t’liim MU’ornni', i •. , miin mousl 


7 










- 316 - 


gawe 13 Bonzhaf - cross 

information about the company? 

A No, sir. 

g Didn’t bring in any information 


about any of those 


companies? 


A No, sir. 

q Did anyone from Armstrong at this meeting on 
August 23 tell Mr. Samuels to stay ax-ray from Thomasvillo? 

A I can't vouch for that on that c\ny, no, sir. 

Q You have no recollection of anyone telling that to 
Mr. Samuels, is that right? 

THE COURT: At that time? 
g At that time? 

A Uo, sir. 

g And then your next meeting v/ith Mr. Samuels that 

you testified to occurred when you visited thc'Kroehlor 
Manufacturing Company, is that correct? 

A Ve3, sir. 

g That was in Chicago? 

A Yes, sir, near th^re, Napierville, Illinois to be 


precise. 

g At that time I believe you testified that there 


w®3 some comparison of Thomasvilie and Kroehler Manufactur¬ 
ing Company? 

A That evening. 
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THE COURT: I beg your pardon? 

TI1E WITNESS: That evening. 

q will you tell us what was said about the comnnri- 
son between Kroohler and Thomasville that evening? 

THE COURT: And by whom. 

q And by whom. 

A As nearly as I can recall, T. made the remark 
that—I saw no—there wag no comparison. Kroehler was not tjie 
kind of company that we particularly wanted. It was in 
the uphcl3try business. 

We were primarily interested in the case goods 
business. I didn't think that the caliber of the management 
of Kroehler began to compare with that of Thomasville. 

q Did you tell Mr. Samuels at that time that Arm¬ 
strong was interested in acquiring Thomasville? 

A I don't recall that I did or that I didn’t. 
q In any event, you do remember comparing Kroehler 

with Thomasville on that occasion? 

A I seem to recall. 

THE COURT: He said so, counsellor. 
q i re .for to page 34, line 20 of your deposition 
and ask you whether you remember giving this answer to this 

question: 

"Question. Do you remember comparing Kroehler 
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"Answer. Again, I don't recall, but it certainly 


would not be unlikely." 


So at that time you did not recall, in that 


corrects 


A That is correct. 


q And since that tine you do recall that conver¬ 


sation? 


A I seen to think so, yes, ^ir. 

q At that time, Mr. Danzhsf, did Mr. Samuels tell 
you that he knew that Thonasville was available for acqui¬ 
sition? 

A Mot that I recall. 

q Did he tell you that on August 25? 

✓ 

A Mo. 

o He never told you that? 

A Mo, 3ir. 

Q And then on October 13 you net with Mr. Finch, 

is that right? 

A That'3 correct. 

y Did you tell Mr. Finch that you had visited 

Kroehler with Samuels? 

A Mo, sir. 

q Let me refer to page 60 of your deposition, Unc 
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18. This is after a discussion of your meeting v/ith Mr. 

Finch, the following question appears at line 18. 

"Question. nid you toll them that you had gone 
to visit the Kroohler Company with Mr. Samuels? 

"Answer. I an sure v;c did. 1 ' 

Does that refresh your recollection that you did 
tell Mr. Finch? 

A You will have to refer—toll re who I an talking 
to at that tine. When you say—then and where? 

Q I am referring to your October 13, 1966 meeting. 

A Yo3. 

Q I will— 

MR. pemnoYER: Your Honor, in view of the ques¬ 
tion, may I request that the entire series of questions 

✓ 

before been read— 

THE COURT: I take it counsel is trying to find 
out who was there. 

I1R. LESCII: Yes. 1 will go back and read the 
whole series of questions. 

THE COURT: All right. 

MR. PEHUOYER: I think if you go back to line 9, 
you will have it. 

MR. LESCII; All rioht. I will adopt Mr. Pennoyer s| 
suggeo tlon. 
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Q Starting at line 9 


M Q Did you report to the committee that Mr. 
Finch had stated that -up to that point Thomasville had 
wanted to no it alono? 

"A I think he said I assumed that we would go 
it alone. I can't recall. I an sure T did, but I don’t 
recall specifically. 

”0 Did the name of Mr. Samuels cone up at that 

meeting? 

"A Mot that I recall. 

"o Did you tell then that you had gone to 
visit the Kroehler Company with Mr. Samuels? 

"A I am sure we did.” 

THE COURT: By "then," you refer to whom? 

MR. LESCIT: To the committee, as I understand it. 
THE WITNESS: Yes. 

Q Is it your testimony that you told the committee 
that you had gono to Kroehler with — 

A Yes. 

0 What committee was this? 

A The acquisition evaluation committee. 

THE COURT: Of Armstrong? 

THE WITNESS: Of Armstrong Cork Company. 

0 Between the Eroohlor visit and January —— 
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2 


THE COURT: The Kroehler vinit? 

3 

Q 

Your visit to the Kroehler Manufacturing 

4 

Company in September or October of 1966 anti January 1967, 

5 

did you have anv ccnmunications nfc nil with Mr. Samuels? 

6 

A 

He called mo once on the telephone an I recall. 

7 

0 

When wan that? 

8 

A 

It was a week, 10 days, something following 

9 

our vinit 

to Kroehler. I can’t remenbor the exact 

10 

date. 


11 

Q 

Did you discuss Thomasville on that occasion? 

12 

A 

no, sir. 

13 

Q 

What did Mr. Samuels say to you and what did 

14 

you say to him? 

. 

15 

A 

He said that the — he had received a call from 

16 

the Kroehler people saving that it wan not —'they did not 

17 

wish to bo acquired, and I thanked bin. 

18 


An I recall, wo had received a similar telephone 

19 

neonage. 


20 

o 

Did you have anv other conversations with 

21 

Mr. Panuels in that period of time, nanely from the 

1 

22 

Kroehler 

visit in September or October 1966 until 

23 

January 

1967? 

24 

A 

Other than that phone call, no. 

25 

O 

I take it then we haven't established that you 


did not 

1 

toll Mr. Samuels at any time that ho should 
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stay av;ay from Thcmanville; is that right? 

I-rR. PEHHOYER: I ob-ject to the form. 

THE COURT: Sustained. 

Q Did you tell Hr. Samuels at any time prior 
to January 1967 that he should stay away from Thomasvillo? 

A I did not# no. 

0 An far ns you know, no on? el 30 from Armstrong 
told Mr. Samuels to stay nvray from Thomasvillo prior 
to January 1967; is that right? 

A He discussed it and X was told that he was told, 

yes. 

Q You were told hv whom? 

A Hr. Rinns. 

0 When did Mr. Binns tell you that? 

A This would bo either on August 10 or'August 35. 

I cannot remember exactly which date. 

0 Did Mr. Binns tell you — 

THE COURT; \fhat year? 

THE WITHERS; '66. 

0 Did Hr. Binns tell you that he himself had 
told Mr. Sanuoln to stay away from Thcmanville? 

A He did. 

0 Binns told Samuels? 

A Yes, nir. 
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When did Mr. Binns allegedly toll Mr. Samuels 

to stay away from Thomanvillo? 

R ne did this at the luncheon they hart at the 

country club. That would have been Annust 10. 


6 

0 

Auqunt 10? 

7 

A 

Yort, sir. 

8 

0 

vrho was present at thin luncheon? 

9 


TUP COURT j Wait. 

10 


Eere you there? 

11 


TUI’ WITNESS: No, I was not there. 

12 

0 

Did Hr. Rinns toll vou who was present? 

1 

13 || 

A 

Yen. Vci told me Mr. War node wan nrenent. I 

1 

14 

believe 1 

Mr. Donnelly wan there. Mr. Warnock wan there. 

15 

0 

Anybody cine? 

16 

A 

Mr. Samuels, of course. 

17 

1 

i 

I do not know who else. 

18 

0 

nlrt you hoar on any othor occasion that 

19 

Hr. Sanuola was told to stay away fron Thomaeyllle j 

20 

other than that time that Mr. rlnnn told vou. 

21 

A 

yen, I hoard Mr. Donnelly call Mr. Samuels an 

22 

told him to stay away from Thomnsvlllc. 

■ 23 

Q 

You heard Mr. Donnelly do thin? 

24 

A 

Hr. Donnelly told me that he did it. 

25 

o 

Did you hoar Mr. Donnelly telling Mr. Samuels. | 
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ho, sir, I did not. 

Did you hear it on any other occasions? 

Not that I recall. 

VJhen did Mr. Donnelly tell you that ho had 

told that to Mr. Samuels? 

A Following the time when he and I talked, and 
I told him Mr. V7arnock’s instructions were for him to do no, 


q That was in January 1967? 

A That would bo in January of *67. 
q I moan prior to January 1967, had you heard from 


anyone other than Mr. hinns? 

A Dot that I recall. 

q Mr. Banzhaf, was the ultimata merger of 
Thdmasville into Armstrong the greatest accomplishment 
of your career at Armstrong? ■* 

Tins COURT: VJhat’s that? 

MR. PEITNOYER: Objection. 

THE COURT: Sustained. 

0 ’lore you promoted as a result o^ this merger? 
A Mo, sir. 

o It had nothing to do v/ith vnur promotion? 

A ho, sir. 

O I show vou what has been received in evidence 
Plaintiff’s Exhibit .13, and I ask you whether you 
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received the original of this letter? 

A 1 did. 

0 On the original that you received had Mr. Samuels 
written the postscript such ns nononrs on Exhibit 13? 

A No, sir. 

o Did Mr. Donnelly tell ,r .;tbout this postscript 
that .appears at the bottom of theletter? 

A Ho did. 

q Did he tell you that Mr. Samuels had violated 

his, Donnelly's, instructions about not putting anything 
in vrritlng about Thonaovillo? 

A Ho, sir. 

q Did you know that Mr. Samuels and Armstrong 

.y #/**■ * 

had entered into a finder's fee contract? 

✓ 

A Yen, sir. 

q Did you nee that contract on August 25? 

A I don't recall. 

q Did you read the contract before it was signed 

by Mr. Donnelly? 

A Ho, I'm sure I didn't. 

0 Did you contribute to the wording of the contract 

A No, sir. 
rj --in any v/ay? 

A No, sir. 
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Q You weren't consulted on that? 

( 

A No, sir. 

O Was M r . Donnelly the person at Armstrong that 
wan in charge of relations with Hr. Manuels, Mr. f.amuols 

contact? 

A Yes. 

THE COURT: What's that? 

I 

THE WITNESS: Yen. 

q vThcn did you first learn that Tliomosvillo 
wan available for acquisition by Armstrong? 

' 

A It would have to bo in response to ny meeting 
with Mr. Finch on October 18, 1966 in which I asked him, • 
told him the next novo wo ought to moke is for him to 
visit us in Lancaster, and he said that he would. 

Now, exactly what that date was, T can't toll, 

I 

but it was subsequent — between that meeting and his 
making the visit there on January 4, 5 and 6 of 1967. 

0 Were you present today during Mr. Finch s 

‘ 

testimonv? 

A Yen. 

0 Do you recall that Mr. Finch said that it wasn't | 
until 1968 that he had told anybody that his company 

. . I 

was available for acquisition? 

i 

A If that wan the date — whatever it was he r.nid. 
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I can't remember that. '60? 


Yea. 


Ho, '67. 


0 '677 

A '67. It vrould have to be '67. 

THE COURT: Your question is suseptible to all 
sorts of meaninan, counsellor, available. Available for 
discussion, available for merger or what? 
llovrover, go on. 

Q I show you Exhibit 12. 

Have you ever seen this before? 

A Yes. 

0 When did you see that for the first time? 

A It was after it wan received, subsequent 
after August 26, 1766, when I got a copv of it. 

0 VTho gave you a copv? 

A Mr. Samuels. 

Q Mr. Samuels cent one of these to you; is that 


right? 


A The letter is addressed to throe of us. Either 

I saw the original or n copy came to me. I can’t , v 
remember which. 


r 
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Did you discuss this with Mr. Donnelly at that 


A I'm sure I did. 

Q Did you tell Mr. Donnelly that you disagreed 

with Mr. Samuels' appraisal of Morgan? 

A I don't think Mr. Samuels ever understood it, 

what it was we were interested in. 

q Did you tell that to Mr. Donnelly .■ 

A I conveyed that not only to Mr. Donnelly , hut 
to the acquisition evaluation committee. 

Q Mr. Warnock? 

A No. 

q Mr. Binns? 

A Yes. 

q And you told them in substance that you thought 

that Armstrong ought to acquire Morgan; isn't that right? 
A I guess that's right, yes. 

Q In any event, Armstrong didn't acquire Morgan? 

A That is correct. 

MR. LESCHs One moment, your Honor. I’m almost 


finished. 


(Pause.) 


Q You recall that you testified today that 
Mr. Warnock spoke to you in January 1907 and told you that 
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Mr. Finch had been contacted by Mr. Samuels? 

A Yes, sir. 

Q And then Mr. Warnock got very excited, and he 
said, in substance, keep Mr. Samuels away from Mr. Finch; 
isn't that right? 

A He told me to tell that to Mr. Donnelly, ask 

Mr. Donnelly to do that. 

Q At the sane time this letter. Exhibit 14, 

was sent; was it not? 

THE COURT: What is the date on the letter? 

THE WITNESS: January 11, 19(57. 

A I guess it was sent, yes. 

Q Did Mr. Donnelly tell you that at the same time 1 * 
that he was communicating to Mr. Samuels what you had told 
him to communicate, he was also sending this letter, 

Exhibit 14? 

% 

A I don't recall that. 

Q You knew at the time, January 11, that this 
letter v?as sent, didn't you? 

A I knew when that was sent, yes. 

q Didn't you and Mr. Donnelly discuss the sending 

\ 

V of this letter as well as his communication to Mr. Samuels? 
A I am sure that at 3ome time in that -- about 
that time wa discussed the termination of Mr. Samuels 
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relationship, yes. 

Q What you and Mr. Donnelly discussed was that the 
reason that you wanted toterminate Mr. Samuels was 
because he had been bothering Mr. Finch; isn't that right? 
MR. PENNOYER: Objection. 

THE COURT: Sustained. 

Q Didn't you and Mr. Donnelly agree in substance 
that Mr. Donnelly would send this letter, Exhibit 14, 
because Hr. Samuels had contacted Mr. Finch in January 1967? 
MR. PENNOYER: Objection. 

T11E COURT: Sustained. 

MR. LESCII: As to form, your Honor? 

This is one of our contentions at this trial. 

THE COURT: It's irrelevant. 

✓ 

MR. LESCH: It '3 crucial to our case, your Honor. 
THE COURT: Read the la3t three questions. 

(Record read.) 

THE COURT: Why do you say that that question is 
relevant, counsellor? 

MR. LESCH: Because our contention is that this 
agreement with Mr. Samuels was terminated in bad faith. 

THE COURT: What do you say? 

MR. PENNOYERi Your Honor, I say that we had 
a right to terminate the agreement under the contract and 
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v- THE COURT: Does it go to good faith? 

That is the issue. 

MR. PEUNOYER: Your Honor, it’s irrelevant 
because no matter what the purpose or motive of the 
termination was, if we had a right to terminate, has.nothing 

to do with the case. 

TIIE COURT: I am going to take it. 

You may, each one, point out what significance 

it has, and if it had any significance bearing on the 

issue of good faith, I will consider it. 

Answer tiie question. 

A No. 

» 

Q Didn't-have that conversation with Mr. Donnelly? 

A I don't believe that was the question. 

THE COURT: No, it wasn't the question. 

Reframe your question if you are going to pursue 
this any further. He has already answered you that that 
wasn't stated to be the reason, in substance. 
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Q Did you and Mr. Donnelly discuss the reason for 
sending the Exhibit 147 
A We nay have. 

Q Did Mr. Donnelly tell you that he was going 
to send Exhibit 14 to prevent Mr. Samuel3 from communicating 
with Mr. Finch anymore? 

A Mo. 

Q But that was the reason that he talked to 
Mr. Samuels, wasn't it? 

THE COURT: Wait a minute. 

MR. PENMOYER: Objection. 

THE COURT: Sustained, lie can't tell what tha 

reason was. 

** 1 • 

0 Mr. Warnock had told you in substance that you 
should tell Mr. Donnelly to tell Mr. Samuels to.stay away 
from Mr. Finch, isn't that right? 

A That is correct. 

Q And you told Mr. Donnelly to do that, didn't you? 
A Yes, sir. 

Q And at the same time that he told him to stay 

away from Mr. Finch he also wrote this letter Exhibit 14 

in evidence, didn't he? 

A I am not sure that was at the same time. 

0 It wo8 on January 11, wasn't it? 
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A Yes. 


THE COURT: What is this? 


Q Exhibit 14 was sent cn January' 11# was it not? 

A It was dated January 11. 

0 Do you know that it was sent on January 11? 

A I didn't mail it. 

Q Are you now saying that it was sent on a day 
other than January 11? 

A No. 

MR. PENNOYER: Objection. 

TIIE COURT: Sustained. Ho doesn't know whether 
it was sent. 

Q Did you testify earlier this afternoon that the 
date of your conversation with Mr. Donnelly after your 
conversation with Mr. Warnock war. on January ll# 13 or 14? 
Isn't that what you testified to this afternoon? 

A About that time. 

MR. LESCII: I havenothing further. 

THE COURT: Any redirect, counsellor? 

MR. PENNOYER: No, your Honor. 

TIIE COURT: You are excused. 

(Witness excused.) 

TIIE COURT: Next witness. 

Mr. Lesch, did Mr. Berman come in? 
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MR. LESCH: I haven't asked Mr. Borman to come 
because Mr. Pennoyer said he wants to get through with 
all the witnesses that came in from Pennsylvania. 

THE COURT: All right. Mho is thin next witne.'3? 
MR. PENNOYER: Mr. Donnelly, your Honor. 
FREDERICK D. DOM NELLY, JR., 

having first been duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
DY MR. PENNOYER: 

q what is your title with the Armstrong Cork Company 
as of today? 

A I am vice president and general manager of 

international operations. 

q And as of 19GG and 1967 what wan your title? 

A I wa3 treasurer. 

q Did you serve on the Armstrong acquisition 
committee in 1966? 


A 

Q 

A 


Yes. 

That was headed by whom 
Mr. Binns. 

THE COURT : VJho? 

THE WITNESS: Mr. Binns- 

THE COURT: Who else was on that committee? 
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THE WITNESS: Ilr. Banzhaf was on the committee, 
Mr. Elxis, Mr. Ford, and several other officers of the 
company. 


TIIE COURT: All right. 

0 Was there a furniture subcommittee within the 

overall committee? 

A Yes, there was. 


Q who headed the furniture subcommittee? 

A Mr. Banzhaf. 

q Were you on that? 

A Yes, I was. 

q When did you first meet Mr. S*muol3? 

A The first meeting with Mr. Samuels, I believe, 
was in Lancaster on January 10, 1966. 


✓ 

Q That is when you met him? 


A Did I say January — August 10, 1966. 


THE COURT: All right. 

A That is the first time I met Mr. Samuels. 

0 Did you have any talks with Mr. Samuels on 


August 10, 1966? 

A Yes, I did. 

Q Who was present besides yourself and 

Mr. Samuels? 

A I spent some time with Ilr. Samuels alone on the 
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10th. I aloo spent some time with Hr. Samuels and 

Mr. Warnock, Hr. Dinns, I believe Mr. ralnter, and possibly 

Mr. Banshaf. I don’t recall. I am not sure Mr. Banshaf 

was there.. 

q Do you recall your discussions with Mr. Samuels 

on that day? 

A Generally, yes. 

q Generally what wore they? What did he say and whs 
did you say? 

A Generally I told Mr. Samuels that the Armstrong 
Cork Company was interested in acquisitions in a number 
of areas ; that we were considering the possibility of 
working with a finder and we would like to discuss that 
possibility with him and his qualifications. 

✓ 

q What did he say? 

A He at some length discussed with me come of 
his experiences in this business and indicated an interest 

/ 

in working with Armstrong. 

q Did you discuss any specific prospects that day? 

A No, we did not discuss prospects. 
q How long did your conversation with Mr. Samuels 

W «" 

last that day? 

A I don't recall the exact length of time. 

0 Did you have anything to do with meeting him or 
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taking him around and introducing him to the people you 

named? 

A Ye3. 

0 You were the one v?ho did that that day? 

A Yes. 

q was anything else, to your recollection, said 

between you and Mr. Samuels that day? 

THE COURT: Of any substance. 
q In substance. 

A During that meeting we discussed the type of 
arrangement that miqht be possible between him and our 
company. Ho indicated that a formal contract would not be 
necessary. I suggested that we would prefer one. I aoke.d 

» j • 

him if he would submit a contract to U3 at a later date 
assuming we decided to engage his cervices. He agreed to 

do that. 

Q Did he subsequently do that? 

A Yes, he did. 

T1IF. COURT: Do we have the original? 

HR. PENNOYER: We are looking for Plaintiff's 

11 and 11A. 

MR, LESCH: The contract is Exhibit A and 
here are 11 and 11A, the letter and the draft. 

THE COURT: That is the letter and the 
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enclosed draft, isn't it? 

MR. LESCII: Yes, your Honor. 

THE COURT: Do you want*, the contract? 

MR. PEtJNOYER: I want to establish that thi3 is 
the draft contract subsequently sent to Mr. Samuels. 

Q Showing you Plaintiff's Exhibit 11 and 11A, 

Mr. Donnelly, is that the draft contract with the letter 
enclosing it from Mr. Samuels? 

A Yes. 

Q Did that cone subsequently after your 
meeting of the 10th of August of 1966? 

A Yes, sir. 

Q V7hat was your next meeting with Mr. Samuels? 

A I believe the second meeting v/ith Mr. Samuels 

was on the 25th of August. ✓ 

q On that occasion did you squire Mr. Samuels 

around the plant again? 

A Ye3, 1 met him. 

q Did you have conversations with him on that 

day? 

A Yen, I did. 

q Will you now tell us what you said, what he said 
on that day? 

A It's my recollection that day that we discussed 
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the contract which we had amended somewhat. We reviewed 
that contract with Mr, Samuels. As I recall, it was signed 
by him that day and by us. 

THE COURT: Who drov: the contract which was 

signed? 

THE WITNESS: The original contract draft was 

submitted by Mr. Samuels. 

THE COURT: That is 11A? 

THE WITNESS: Right. 

THE COURT: Who drew the contract which was 
signed? Will you give me the number of that? 

MR. LFSC1I: Exhibit A. 

TIIE COURT: book at it and see. 

THE WITNESS: That contract was prepared by 
Armstrong. It was from the draft and it changed. 

THE COURT: Vlas it prepared from your attorney 

or prepared by officers? 

THE WITNESS: Prepared by our attorneys, our 

legal department in Lancaster. 

THE COURT: All right. 

. . . q Have you concluded your answer with respect to 

conversations that day with Mr. Samuels? 

A Well, n good part of our discussions on the 

the Morgan Manufacturing 
August 25 date were concerned with 
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.proposal. 

Q what did you say to Mr. Samuels and what did he 

say to you in regard to that proposal? 

A Mr. Banzhaf joined mo and we discussed our 
expiration of the Morgan Manufacturing acquisition 
possibility in some detail. We gave Mr. Samuels a copy of 
the report that had bean prepared. Ho examined it at soma 
length for an hour or so and cane back and gave us his 

evaluation. 

THE COURT: Who was this? 

THE WITNESS: Mr. Samuels. 

THE COURT: You say lie took this contract. 

Exhibit A of the defendants, nv/ay? 

THE WITNESS: We are talking about the Morgan 

Manufacturing. 

THE COURT: Simply that? 

THE WITNESS: Yes. 

THE COURT: What did he take away? 

THE WITNESS: That is what he took away and 

examined. 

THE COURT: The report about Morgan? 

THE WITNESS t Yes. 

THE COURT: All right. 

q And you say he came back and gave you his report 
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and what did he say? What was his report? 

A Hiu report was very negative. IIo felt very 
strongly that this was a bad deal. 

Q Anything else? 

A He expressed his thoughts in very strong language. 

Q Can you recall any of the language now, today? 

A Hot the precise words. 

THE COURT: Did he say anything about Thoraasvillo 

at that time? 

THE WITNESS: No, sir, he did not. 

THE COURT: Did you? 

THE WITNESS: No, sir. 

Q What, if anything, further was said that day betweer 
you and Mr. Samuels? 

A I asked Mr. Samuels if he would give -us a written 
summary of the comments that he mode. I night add that I 
particularly asked him to be as objective as possible in 
that report. 

0 Was that the word you used "objective"? 

A I believe it was, 

THE COURT: Was thin the Morgan Report or v/hat? 

THE WITNESS: Yes, sir. 
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©1.3 

q i would like to read to you, Mr. Donnelly, a 
portion of the testimony of Mr. Samuels given here yester¬ 
day in court. 

MR. LESCil: I object to this. 

THE COURT: If it is a part of a question, 
although it may be along winded affair, I don't see anything 
wrong in it. 

Overruled. 

What page? 

MR. PENMOYER: Page 43. 

THE COURT: It is probably the most direct thing 

to do. 

<j At line 10. 

"Question. Tell us what was said prior to your 

actually signing the agreement. 

"Answer, nothing w;\s said prior. 

"Question. What was said after the agreement? 
"Answer, rred Donnoly said now that you have 
our agreement and we have your agreement let's start talking 

and doing. 

"Question. What else did ho say? 

"Answer, lie said but first and foremost you most 
do me a favor. We arc having some problems with management 
with respect to Mr. Unnzhnf." 
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First of all, did you say that to Mr. Samuels? 

A ho, sir. 

o At any time? 

A No, sir. 

Q Continuing over to the next page, line 5. 

"Answer. He said that Mr. Banzhaf--* 

THE COURT: Viho is "ho ’ here? 

MR. PF.MNOYER : Donnelly, the witness. 
q "Answer. He said that Mr. Banzhnf was put in 
charge of mergers and acquisitions by the company and as 
far as the management is concerned he does not know anything 
about mergers or acquisitions. He has not done a thing but 
he is about to close one deni by the name of Morgan Furnitur 

Company. I would like you to look it over. I an handing 

✓ 

it to you right now." 

Did you any that to Mr. Sar,uols at any tine? 

A Wo, 3ir. 

the COURT: Did you hand some papers over about 

Morgan to him at that time? 

THE WITNESS: Yes, sir. Mr. Banzhaf was with re 

at the time. 

Q Then going on "What was he handing to you? 

"THE V7ITUE3U: A write up on the Morgan Company 
and hn said I want you to cllsauaJo the company fron in,yin., 
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this company • without embarraseing Mr. hanzhaf, get up sono 

kind of a letter immediately." 

Did you say that to Mr. Samuels on August 25 or 

at any other time? 

A I did not. 

q In words or in substance? 

A In words or in substance. I did ask Hr. Samuels 

to give us a report, an objective report on his finding. 
TUF. COURT: About Morgan? 

THE WITNESS : Yes, about Morgan. I made no such 

comments about Mr. Uanahaf's incompetence. 

q What was your next meeting with Mr. Samuels? 

A I believe that I met v.’ith him for dinner in Mow 


York. 


Q When? 

A About the end of August sometime, 


Tills COURT: ' 66 ? 

THE WITNESS: Yes, ' 66 . 

I v/ns hero on bank business. Me called me at the 

hotel and vie had dinner together. 

q Do you remember vihere the dinner was? 

A We had dinner at a restaurant down near Penn Sta¬ 
tion, I don't remember the name of it. It war. a corner 


restaurant, as I recall. 
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Q Did you have any discussions about business with 

Mr.Samuels on that occasion? 

A I don't recall any specific discussion that even¬ 
in'; . 

q What v;as your next mootin'; with Mr. Samuels? 

A I believe the next time that I 3aw him was the 

Chicago meeting, about October 5, 4th or 5th. 

THE COURTV 'G6? 

TilE WITNESS: Yes, ’GG, your Honor. 

THE COURT: Please give the year. 

0 What wore you doing that day in Chicago at that 


time? 

A We had gone to Chicago for two purposes. One 

was a meeting with Kroehler that Mr. Samuels had arranged. 

The other was a meeting with the First National bank cf 

Chicago. Mr. Danzhaf war; with ne. 

q There is one thing T forgot with respect to j 

Mr. Samuels' testimony as to the discussions on August 25 and 

I would like to read you one more section of the transcript | 

| 

of that testimony yesterday. 

THE COURT: What page? 

MR. PEUNOYER: 4.5, your Honor, starting at line 


"Question. What else did Mr. Donnelly say at that 
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time, August 25? 

A It would seen that Mohasco, Thomasville and 
Kroehler are very large companies and it is the political 
policy of our corporation, our corporate directors and 
officers not to buy anything for stock if it would make 
the acquiring company a large stockher and probably dictate 
the policies of the company." 

Mr. Donnelly, did you say that to Mr. Samuels on 

August 25? 

A I certainly did not. 

Q Or at any other tine? 

MR. LESCli: There is a correction on the record, 
the next question and answer, your Honor. I think when Mr. 
Samuels said the acquiring company, he meant the acquired 
company, although I don't— 

MR. PEliriOYr.R: Assuming we change acquiring to 
acquired does that change your testimony? Did you ever 
say that to Mr. Samuels in word3 or in substance? 

THE WITNESS: Wo, T never made any statement to 
the effect that the Armstrong Cork Company had a policy that i 
prohibited a major stockholder. 

Q Did it have such a policy in fact? 

A Wot to my knowledge. 

0 Going over to page 40 of the Samuels transcript, 
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line 6. 

"Question. Wes anything more said about Thcmas- 
villc on August 25? 

"Answer. Yes. He said that since— 

"THE COURT: Who said? 

"THE WITNESS: Donnelly said since the policy i 3 
that wo don't acquire a conpany whore there are large 
blocks of stock issued I don't think that Mohasco or Thomas-1 
ville or Kroehler should be gone into. But you can follow 
them up anyway. Follow then up and keep re advised as to 
what is available and how the deal can be done if it can be 
done." 

Did you say any such thinn in word 3 or in sub¬ 
stance to Mr. Samuels on August 25? 

A I certainly did not. 

Q Or at any other tine? 

A At any other time I did not. To the best of ry 

knowledge Kroehler had never been mentioned at that point. 
Thomasville was mentioned in our earlier meeting on the 10thi 
this being an example of the type ot company that wo were 
interested in. It is my believe that at that August 10 
meeting it was made very plain to Mr. Samuels that he was 
to have no part in any investigation of Thomasville. 

MR. LESCil: I move to strike everything in that 

"jOUTHI '»N U'S'I" 1 1 ' OIIMT M£POHT»MV U.S. r'tljll f MOUSE 
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answer as not responsive to the question. 

XH U COURT: Read the question and the answer. 

(Question and answer rend.) 

THE COURT: Strike out from Kroehler and whatever 
follows. You may ask him if there is a suitable question 

about it. 

q Hr. Donnelly, at sr.y time did you ever request 
Mr. Samuels to find out if Thomas vi 1.1- was available? At 

i 

any time? 

A I did at no tire. In fact, Mr. Samuels 
MR. LEECH: I move to strike out— 

THE COURT: You have answered the question already 
q Did you tell him at any time not to do anything 

about Thomasville, to stay away from it? 

A Hot prior to the first week in January. I never 
felt it was necessary. I believe he knew that from our 
earlier discussions. 

Q Did you ever ask Mr. Samuels to do anything regard 

ing Thomasville? 

A tlo. 

THE COURT: Did he ever report to you anything 
about Thorasville? 

THE WITNESS: He occasionally asked mo questions 
about it, your Honor. Ho knew we were interested about 
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Thonasville. I can recall no substantive 
on the subject. 


report from him 


THC COURT: Ho never reported to you whether or 


not he had approached Thonasvil le? 

TUKVJITUEUS: I had no knowledge of his — 

TuU COURT: I didn't ask you that. Did he ever 

report to you-- 

TliE WITNESS: No, he did not. 

THE COURT: Did lie ever report to you anything 
about Thonasville? 

THU WITNESS: He asked me questions occasionally 
about our investigation of Thonasville. I seen to reiv,ember 
on one or two occasions he offered ns so^e advice which con¬ 
sisted of telling us that he thought our interest in 
Thonasville was ill-advised. 

THE COURT: But you say that he never reported to 
you that lie had gone to Thomasvilie end discussed any pro 
posed merger of Armstrong and Thomasvilie? 

THE WITNESS: Mo, sir, he certainly did not. 
u t show you Plaintiff's Exhibit 13, Mr. Donnelly, 
that is the letter of October 10, 196*5 from Mr. Samuels to 
Mr. bonzhaf, a copy to you, with the handwritten note to 
you on the bottom. 

I ask you if that is the kind of advice you recei 
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from Mr. Samuels during that period? 
MR. LESCIl: Objection. 


THE COURT: Sustained as to form. 

Q What did you understand that: footnote to moan. 


Mr. Donnelly? 


A I interpreted this as anothe 


i 

r example of his opinion 


that Thomasvilie was not a satisfactory acquisition for 
Armstrong. 

q After your New York dinner with Mr. Samuels 
THE COURT: What date was this? 

MR. PENNOYER: I believe ho snid--well, when was 


that? 


THE WITNESS: Late August. 


Q Of 1966? 


THE COURT: This is the one in some restaurant 

down near Penn Station? 

THE WITNESS: Ye3, sir. 

q What was your next mooting with Mr. Samuels? -ns 
that in Chicago? 

A That w<is the Chicago meeting, t believe, on 
October 4or 5, 1966. 


THE COURT: I believe you discussed that, haven t 


you? 


THE WITNESS: Yes, I have, 
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THE COURT: All right, go ahead. 


teiS 


MU. PE Mil OYER: I am tryino to, your Honor. T 

forgot 1 war, that far ahead. 

q v/as Mr. linnzhnf with you on that trip? 

A Yes. 

q Mr. Samuels was with you also? 

A At the Kroehlcr portion and that evening he was. 

«j Did you have dinner that evening after visiting 
Kroehlor with Mr. Samuels? 

A Yes , I believe so. 

0 What was the discussion with him that evening? 

l\ X think post of the discussion was about our visit 
at Kroehler and we talked about the advantages . and dis¬ 
advantages of Armstrong becoming interested in Kroehler. 

I believe also that evening I mentioned to Mr. 
Samuels that I had arranged two bank visits, one the next 
day in Chicago and one several weeks later in viinston- 
Salem at Wachovia with banks that were particularly 
interested and adept, in the furniture <?rea. 

I think It. likely that r also mentioned to Mr. 
Samuels that we expected to nee Mr. Finch in Wachovia on 
that October 13 meeting. 

Q Of I960? 

A Yes, 19G6. 
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o Following that meeting with Mr. Samuels when was 

your next meeting with hin? 

A Following the Chicago meeting? 

q R i gh t. I an speaking now of fiace to face meetings 

A I don't believe I had any other face to face meet¬ 

ings with him following the Chicago meeting. 

Q you attended the meeting at the Wachovia Bar* on 

October 18, 1966? 

A Yes, I did. 

0 Did you meet Mr. Finch on that occasion? 

A Ye3, I did. 

rj -was that the first tire you met Mr. Finch? 

A Yes, sir, it was. 

q Who was with you besides Mr. Finch? 

A Mr. Dansshaf and Mr. Fills, both of our company. 
q Will you tell the Court who said what in the 

course of your group meeting with Mr. Finch? 

A Almost all of the talking was done by Mr. banzhaf 

He presented a very strong cane for Armtrong-s internet 
in acquiring Thowwvlllo. Me cllneunno-l in «w detail 
the reasons why wo felt a merger would lie to both our 

company's best interests. 

q what was Mr. Finch's response briefly? 

A liriefly, tny recollection of Mr. rinch s rospf n . 
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was that he felt that it was a very thought provoking sug- j 
gestion, that it deserved serious consideration and that he 
had a responsibility to his stockholders to treat it in that 
fashion and he would consider it and be in touch with us 

later. 

Q Following that meeting when was your next meeting 

with Thomasville representatives, yourself? 

A The next time I saw anyone from Thomasville was 

on January 4, 5 and 6, 1967. 

0 Is that the occasion when the Thcma3ville people 

came to Armstrong's plant in Lancaster? 

A Yes, it was. 

q D id you meet with Mr. Finch during the course of 

that three-day visit by them? 

A I was with Mr. Finch during that visit for two 

dinners and one lunch. 

Q During the course of any of those meals was the 
question of possible affiliation with Armstrong discussed? 

A That was the total subject of the meeting and it 
was discussed by everyone involved at the meals that I 
attended. 

q can you recall any particular one now where Mr. 
Warnock discussed it? 

A No, t don't recall a specific discussion. The 
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parts of the meeting with Hr. Finch that I attended were, 
as I said, two dinners and a lunch, as I recall, and the 
discussions at those meetings were general. I did spend 
some tine with Mr. Doherty who was the treasurer of Thoraa- 
ville and a part of that group during that visit but not '/itj 

Mr. Finch. 

q nr. Donnelly, at any time did you request or in¬ 
struct or ask Mr. Samuels not to put the nano Thomasvi11- 
in any communications in writing between you? 

I 

A T did not. 

I 

O Did you ask him not to put the name Finch in any 

communication in writing? 

A I certainly did not. 

Q Between your August 25, 196G meeting with Samuels, 
Mr. Samuels, and the Lancaster meeting with Thorasvillo 
people in January 4, 5, and 6 of 1957, did you have tele¬ 
phone conversations with Mr. Samuelsr 
A Very little. 

g Can you give us a rough approximation on the 
frequency of those conversations? 

A Oh, several weeks. 

q Generally, what were the subjects? 

A Generally the subjects were the companies thit. lie 
had suggested that we ntnht be interested in. There were, 
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THE COURT: 
THE WITNESS: 
posed by Mr. Sainuels. 
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Was Thomasville mentioned? 

No, sir. Thonasvilie v/as not pro 
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Q At any time in the course of these phone conver¬ 
sations, did you ask Mr. Samuels to do anything about 
Thomasville? 

A No, sir, I did not. 

Q Did you ask him for advice by fhomasville? 

A Mo, I have no recollection of asking him for any 

advice. 

Q Following-- 

A I did get 30 ’'S advice from him occasionally. 1 

would like to be very precise on this point. 

There we re some tires when Thot asville was men¬ 
tioned in my phone conversation with !lr. Samuels. Me were 
acting with him in good faith. It was my understanding 
that he had nothing to do with Thomasville, but he knew 

we were interested in 

MR. LRSCII: I object to what — 

THE COURT: Strike cut about what he knew and so 


forth. 


Honor— 


THE WITNESS: The point I wanted to make, your 


THE COURT: You better await the gue 3 tion. 

X 0 Mr. Donnelly, following the meeting with the 
Thomasville people 1. 5 and 6 January, 1967, in Lancaster, 
did you receive any calls from Mr. Hanshaf or speak to 
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Mr. Banzhaf about Mr. Sanuols? 


A Yes. The first occasion after that Thomasville 
meeting on 4, 5 and 6 was n^out the middle of the following 
weak when Mr. Bnnzhaf saw me in my of*ice, told me of Mr. 
Samuels' discussion with Mr. Finch in Chicago, relayed Mr. 
Warned:'s specific direction to remind Mr. Samuels of the 
agreement to stay a:.’ay from 1 homesville. 

Q Did you thereafter call Mr. Samuels? , 

A Yes, I did. 

q What did you toll him? 

A I told him thnt--I reminded him of our understand¬ 
ing that Thomasvilie was not-- 

MR. LE5CSI: I object to reminded him. 

THE COURT: Yes, you will have to strike that. 

You will have to state the substance'of what you 
said. You were reminded is not a word of art in the courts. 

A (Continuing) The substance of what I said to 
Mr. Samuels was: We have instructed you—we instructed 
you at our first mooting that Thomasvilie was not to be a 
part of our activity. I understand that you talked to Mr. 
Finch in Chicago, and I am instructing you again to stay 
away from Mr. Finch and stay out of anything having to do 
with Thomasvilie. 

!j Following that phone conversation with Mr. .Samuels 
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did you have any further meetings v/ith hin at any time? 


q Did you send the termination letter, which is 


now-- 


A That is the one that is dated January 11. 
q I show you Plaintiff's Exhibit 14 and ask you 
did you prepare <and send that letter? 

A Yes, I did. 

Q To Mr. Samuela? 

A Yes, I did. 

q Did you have any further phone conversations with 

Mr. HamueIs after that one-- 

THE COURT: After January 11? 

MR. PENNOYER: I think he said 12 or 13 or 14. 

THE COURT: All right. 

A I had the phone conversation referred to in that 
letter the previous Sunday, which I believe was January the 
8 . Mr. Samuels had called me at home that evening about 
one of the other companies that were being considered. 

I told him at that time of our decision to 

terminate the agreement with hint. 

That is confirmed in the letter of termination 

which was then written on the 11th. 

Q On Sunday, January the R, or by Sunday, January 
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the 3th, had you had this conversation with Mr. Banzhaf obou 
the Samuels talk to Finch in Chicaqo? 


A No. As a natter of fact, T don't believe Samuels 

had talked to Mr. Finch by that tire. 

In any event, I dicin’ t hear about it until the 

latter part of the weak of the 8th, sometine between th« 

11th and the 13th. 

Q Did you yourself participate in cny later meet.inq 
with any Thonasville representatives? 

A No, I did hot. 

q Any of the meetings including the one at the 

Barclay Hotel in Philadelphia in April of 19C.7? 

A No. 

Q Did you subsequently after that, no back to 
Thomas vi .lie at any tire? 

A No, I did not.. The negotiations with Thomasville 

were taken over largely by the presidents office beginning 
in January. I was net involved in any of these additional 

negotiations. 

MR. PLNNOYER: Your Honor, I ani almost finished. 

I just want to read one wore passage fret' the transcript 

of Mr. Samuels' testimony, page 115 and 116. 

I aw trying to pick up the tine sequence, your 


Honor. 
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Q 

ing?" 


0*3 


Donnelly - direct 
Page 114. I start at lino '5. 

"Question. Wore you invited to attend that treat- 

i 


THF. COURT: Referring to what rooting? 

MR. PEUNOYER: The one at Wachovia Dank on October 

18. If I can avoid going back, I think that is correct. 

q "Answer. I asked them— 

-THE COURT: Wo. will you please answer his 


question, 


ing? 


"Question. Were you 


invited to attend that m-et- 


"Answer. No. 

"Question. In fact, you were told not to attend 

it, weren’t you? 

"Answer. I asked him to no to the meeting and j 

they said not this one, maybe the noxt one." j 

Did you say such a thing to Mr. Samuels at any 

time? 

A I did not. We never considered the possibility of^ 
Mr. Sanuels being involved in a renting with Thomas vilie. j 

q Going on— 

THE COURT: Whore is this? 

MR. PENN OYER: I am continuing with the sane thing 
t 

page 14, line 17. 


Is 
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gawe 6 


Donnelly - direct 
"Question. When did he nay that? 


(32j3 


"Answer. v;hon we discussed this meeting in North 


Carolina at the bank. 


"Tilt COURT: What time was it when you did discuss 


that? 

"THU WITNESS! About ten or 12 days before I wrote 
that letter with a postccript on it. 

"THU COURT: What date, Mr. Samuels? 

"THU WITNESS: I think it was at the end of 
September, the early part of October. 

"THE COURT: What year? 

"THU WITNESS: 1966. 

"Question. You knew therefore, that Armstrong 
was going to meet with Finch, and knowing that did you 
attempt to find out whether the meeting had taken place? 

"Answer. Yes, I did. 

"Question. And were you told that it had? 

"Answer. Yes. 

"Question. When wore you told that? 

"Answer. A few weeks, about a week or ten clays 
after the meeting." 

Do you recall, Mr. Donnelly, tolling Mr. Samuels 

that the Wachovia Rank meeting-- 

THU COURT: Wait. You bettor road the next ques- 
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tion, page 116. 


Donnelly - direct 


6 2 3 


MR. PEHNOYER: All riwht, your Honor. 

Q "Question. Who told yon that? 

"Answer. Mr. Donnelly. 

"Question. Where was ho when In? said it? 

"Answer. On the phono. 

"Question. Whore v;cre you? 

"Answer. In my office. 

"Question. What did ho sny about it? 

"Answer. He said you pursue it on your own. It 
doesn't look to ne ns though they want to make any deal, 
lie said find out definitely whether they are available for 

a deal, for a merger." 

Did you ask Mr. Sarueln to find out whether 

Thomasvi lie was available for n deal or n merger at any 


tiiuc? 


No, I did not. 


THE COURT: Or anything to its equivalent? 


THE WITNESS: Mo, sir. 


q Did you inform Mr. Samuels that the Wachovia Sank 
mooting had taken place? 

A You will recall I told him in Chicago that the 
meeting had been scheduled. My recollection is that at 
a later telephone conversation he asked me about it, and X 
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D 30 ] 


Donnelly - direct 
crons 

told him that it had taken place. 

MR. PENNOYER: If I ray ju3t have a minute. 

(Pau3C.) 

MR. PENNOYER: Mo further questions. 

THE COURT: Cros3. 

CROSS EXAMINATION 

♦ 

BY HR. LKSCH: 

Q How did you first hear of Mr. Samuels? 

A I didn't hear you. 

q How did you first hear of Mr. Samuels? 

A I heard first of Mr. Samuels from—as a result 
of a discussion hero in How York at the Hirst National 

City Unnk. 

q with Mr. Schmidt? 

A I believe it was Mr. Schmidt. 

THE COURT: Mr. who? 

THE WITNESS: Schmidt. 

THE COURT: Who is he? 

THE WITNESS: Ho was one of the bank officials, 

your Honor. 

Q Mr. Schmidt recommended Mr. Samuels to you very 

highly, did he? 

A In essence, he did, yes. 

0 You also made other investLnations of Mr. Samuels, 

'.rtllTHI WM lllinm I f«IWt l»l I’OH I I ■»'. ' 'HIIM IHMlil 
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Donnelly - crons 


C”D 


didn't you? 

TUB COURT: I don't know what relevance this has. 

Q At the first meeting on August 10, 1966, was 

Thomasvilie mentioned? 

A I believe it was. 

U Wasn't it said by either you or Mr. Donnelly that 

you felt that— 

A I an Mr. Donnelly. 

Q Excuse me, you or Hr. Banzhaf. 

V} a gn't it said either by you or Mr. Banzhaf that 
you thought that Thoirasville was the company that would best 
fit with Armstrong? 

A I am not sure Hr. Banzhaf was at that meeting. I 
believe that Thomasville was mentioned during our general 
discussions in which Mr. Binns, Mr. Warnock and Hr. Painter 
participated, during which Thomasville was mentioned as 
being an example of the type of company that wo had been 

investigating and were interested in. 

Q VJasn't it said that Thomasville was the best fit 

for Armstrong? 

A I'm not nuro vie knew that, but t think we thought 
it might be at that point. In any event, wo wore investi¬ 
gating . 

THE COURT: Did you sov that or in substance? 
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Q 3 3 


THE WITNESS: I Hid not 3ay that. 


THE COURT: Hid anybody from Armstrong 3ay that 


at that time? 


THE WITNESS: Would you repent exactly what it 


is again? 


q Did anybody from Armstrong say that Thomasvilie 

was the bo3t fit for Armstrong? 

A i*m going to answer your question literally. -o. 

Somebody did say that Thomasville appeared to be the best 
fit at that point in our investigation. 

C Who said that? 

A I don't recall wh'Sh.-r ;h?.l was naid by Mr. War- 

nock or Mr. I3inns or Mr. Painter. 

0 Wasn't the substance of your renting with Mr. 
Samuels at that tine for him to give you advice on acqui¬ 
sitions in the furniture field. 

A Among other fields. 

Q Is it your testimony today that someone told Mr. 
Samuels at the August 10 meeting that he should stay away 

from. Thomas vi lie? 

A That's my belief, yes. 

Q Is that what your recollection is? 

A Yes, it is. 

Q Mere you examined in this case on November 23, 
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Donnelly - crost 


[335] 


1971 at Lancaster, Pennsylvania? 


A Yes, I wn.s. 


Q who was it that said that Mr. Samuels was to stay 

away front Thomasvilie? 

A I don't recall. 

q Was it either Mr.Binns or Mr. Banzhaf? 

A I don’t believe that Mr. Danrhaff was at that reet-| 


Was it Mr. Binns? 


A If somebody said it, and it is my recollection 
that somebody did, it would have had to have been either 
me—and I did not say it—Mr. Painter, Mr. Warnock or Mr. 


Binns. 


Let ne see if I can refresh your recollection. 


This is page 15, line 17. 


no you recall being asked this question and giving! 


this answer: 


1 

•’Question. Did either Mr. Linns or Mr. Banzhaf 
indicate to you prior to August 10 that if you wore going 
to use Mr. Samuels as a broker or finder in the Hirniture 
industry,, you would not want him involved with Thomasville? 

"Answer. This is prior to August 10th? 

"Question. Yes. 

"Answer. I have no specific recollection of us 
boing that detailed in how we wanted to work with Mr. f.anuel 

(oil t Ut I.M .. I I.O'IHI '• .. 
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at that point. I think it is possible, but I don’t recall 


it.” 

Were those answers true? 

MR. PELJNOYER: Objection. 11 is not contradic- 
tor/, your Honor, of anything in the record. The ques¬ 
tion— 

THE COURT: Why isn't it contradictory? 

MR. PEHMOYER: It related previously to a meeting 
of August 10. This is now talking about prior to August 

10 . 


THE COURT: That seems to bo so. 

Sustained. 

I 

| 

Q Lot me go on with those questions and answers at 
page 16. 

"Question. I take it at this tire you do not have 
any specific recollection that Mr. Serum Is nentionod Thomas- 
villc to you on August 10 or that you nentionod Thoirasvillo 


4 


to Mr. Samuels on August 10? 

"Answer. I think it is probable that we mentioned 
Thomasvilie. I have no reccllection of bin mentioning 
Thomasvilie. 


"Question. Do you have any recollection as to 
what you told him about Thonnsvillo on August 10? 

"Answer. I don't have any specific recollection. 
"I can speculate." 

SOHTMf MN QISI "" * (.M'JItl 'll MOMIlMV, II V I IIU'IH 
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(333 


Do you now have any specific recollection of 
what you told Mr. Samuels on August 10? 

MU. PENMOYER: Objection, your honor. 

THE COURT: What’s wrong with that? 

MR. PENNOYER: He has testified that he didn't 
himself speak about Thomasville, it was the others, one 
of the others. 


he said. 


THE COURT: This doesn't call upon him to say what 


MR. PENNOYER: The question put is what you told 


him about Thomasvilie. 

MU. LESCH: I am just now asking this witness-- 
TlIE COURT: Question on line 7: 

"Question. Do you have any recollection a.s to 
what you told him about Thomasville on August 10? 

"Answer. I don't have an y specific recollection. 

I can speculate." 

What is your question? 

MR. LESCH: My question in: Docs he now have 
any recollection as to what he said about Thor.osvillo on 


August 10. 


THE COURT: I will allow it. 


A I have no recollection of my having said anythin-: 
specific to Mr. Samuels about Thomasville on August the loth 
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Q On August the 10th you had no knowledge whether 
anyone at Armstrong knew that Thomasville was available 
for acquisition, isn't that correct? 

A I had no knowledge that Thomasville was available 

for acqulsition, no. 

Q On August 25 you discussed the Morgan Manufacturing 

Company with Mr. Samuels, is that correct? 

THE COURT: Yes, quite extensively, apparently. 

A That is correct. 


THE COURT: Is that sc? 

THE WITNESS : That is so. 

q At that meeting on August 25 did you tell Mr. 
Samuels in substance•that you were not in favor of this 


acquisition, the Morgan Company? 

A No, I did not tell hin that. I think I told bin 

that I had some questions about it. 

q Were you in favor of it on August 25? 

THE COURT: What difference does it make? 

A At that point I didn't have an opinion. It is 
one of the reasons Mr. Samuels was in here. 

Q After Mr. Samuels gave you his recommendation that 
Morgan shouldn't be acquired, that recommendation was fol- 
lov;od, wa3 it not? 

A Yes, it was. That was the course of action that 
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resulted. 



Q Yes. That was over the opposition of Mr. Banzhaf, 
isn't that true? 

A I don't recall Mr. Uon 2 hnf being opposed to 
aborning that acquisition. He may have been, but I don t 
remember. 


0 Wasn't Mr. banzhaf the principal proponent of that 
acquisition? 

A There mu 3 t have boon n dozen people that wore in¬ 
volved in that investigation, including me. I had been 

down there with Mr. b-nzhof. 

THE COURT: All right. You have gone far enough 

on that score I think. 

Q I 3 how you Exhibit 13 in evidence, Mr. Donnelly. 
Did there come a time when you learned that the 
copy of this letter or the original of this letter that 
was sent to Mr. Banzhaf did not have the postscript that Mr 

Samuels wrote on there? 

THE COURT: Which is on Exhibit-- 
Mll. LESCH: Which is on Exhibit 13. 

A Would you repeat that, please? 

Q Did there come a time when you learned that the 


original of Exhibit 13, the letters that was sent to Mr. 
Danzhaf, did not hove the handwritten postscript that 
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gawe 16 Donnelly - cross 


2 

appears on Exhibit 13? 


3 

A I don't remember there coming a tine. I would 


4 

have assumed that from the fact that it in "Dear Fred" and 


5 

handwritten. 


6 

Q Did you red-eive any other written communications 


t 7 

from Mr. Samuels about Ton Finch or Thomasvilie? 


8 

A Well, no handwritten letters. It seems to rre 


9 

there was another handwritten note on a copy of another 


10 

letter. 


11 

MR. LESCH: May we have that letter produced? 


12 

MR. KRIflNER: We have no record of any such 


13 

letter, your Honor. 


14 

THE WITNESS: Maybe thin is the one. I thought 

% 


15 

there was another note with 3ome advice on not continuing 


16 

✓ 

our investigation of Thornasville. Is that part of the 


r 17 

letter it3elf? 


18 

Q You say that you did have certain discussions with 


19 

Mr. Samuels about Thornasville, isn't that right? 


20 

THE COURT: What's that? * 


21 

'j I say, you say you did have certain discussions 


22 

with Mr. Samuels about Thoinasvillo in the fall of 1966? 


23 

A Yes, there were a few. 


24 

0 In those discussions didn’t you nay to Mr. 


25 

Samuels— 
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q In those discussions did you say to Mr. Samuels 
that Thomasville was the least likely of all the deals? 

A I never said that. 

q Did you tell Hr. Samuels that it was your 
policy or the policy of Armstrong not to sell a great deal 
of Armstrong Cork to one purchaser because you didn't 
want one person to get control of Armstrong? 

A Mo, I never said that. 
q You never said anything like thntr 
A I don't recall 3 aying anything like that. 

Mr. Finch's less than four per cent holdings of Armstrong 

hardly represent a control problem. 

q Didn't you eay to him at one timeor another 

that this Thomasville deal was, in your opinion, the 

least likely of the deals? 

A I never said that. I always f*lt that 

Thomaaville was by far the most attractive furniture company 

for Armstrong. 

0 I am not asking you whether it was attractive. 

Didn't you tell him you thought it was unlikely 

it would come to pass? 

• «• •• \ 

A There may have been a time when my \hopes weren t 

high. I never said anything to the effect that I thought 

\ 

it was the least likely of all tha possible deals. VJe had 
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qwte ups and downs with Thomasville. 

q Did you tell him in the fall of 1966 that you 
thought it was unlikely that Thomasville would be acquired? 

A I don't recall having said that. I will cay 
there were some times when I thought the chances weren t 

very good. 

q And then didn't Hr. Samuels tell you on those 
occasions in the fall of 1966 that Thomasville could be 
acquired, that it wac available for acquisition? 

A No, he did not. 

0 Didn't he tell you that ho had spoken to 

Mr. Futurian about that. 

THE COURT: Who is Futurian again? 

MR. LESCH: Hr. Futurian is an executive in the 

✓ 

furniture industry. 

THE COURT: I don't see the purport or the 
validity of this question. Suppose hu had? I don't see 
that there's any relevance in thi3 question. 

Q Had Mr. Samuels offered to set up a mooting 

between Armstrong personnel and Hr. Finch? 

A Nd, he had not. 

Q In 1966? 

A No, he had not. 

0 You have no recollection of such a suggestion by 









-375- 


[34 D 

gwsg 3 Donnelly-cross 

Mr. Samuels? 

A Mo. I had set a meeting up as early as — 

TIIE COURTi When did you sot up n meeting? 

THE WITNESS: I arranged the Wachovia meeting, 

your Honor. 

THE COURT: When? 

THE WITNESS: That meeting ns I recall was 
October the 18th. That meeting wa3 set up --it must 
have been set up around sometime the 1st of October. 

Q Wasn't it Mr. Banzhaf that arranged that 
meeting at Wachovia? 

A No. I was the treasurer of the. company and I 
set up that meeting with the bank. 

. -, t r . ? f. . 

. Q By the way, were you Mr. Banzhaf's superior 
in the chain of command — 

A Mo, sir. 

Q The treasurer? 

A No* I was not his superior, nor was he mine. 
Q After he won staff vice president, did he 
subsequently become treasurer? 

A Vice president and treasurer. 

Q And the position that you had occupied was 

4 

treasurer? 

A Correct. 
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Donnelly-cross 


Were you also vice president — 


No, I was not. 


— when you were treasurer? 


No, I was not. 


THE COURTj To whnt point wore you the 


treasurer? 


THE WITNESS: I was treasurer two years, your 


Honor, from February of *66 until January of '60 


q Had Mr. Binns or Hr. V7arnock ever asked you 


to make certain that Samuels would not become involved 


with the Thomasville situation? 


A Mr. VJarnock did the second weak in January 


1967. 


Prior to that had he ever asked you to do that? 


A Had ever asked mo to make certain that 


Mr. Samuels — no. 


;iad Mr. Binns ever asked you to make certain 


that Mr. Samuels not become involved in the Thomasville 


situation? 


A No, there wan never any — 


THE COURT* All right, the answer is no. 


q On January 4, 5, and 6 you participated in the 


meeting with — 
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on my part. 

Q It was just a coincidence that the letter was 
dated January 11 j is thnt right? 

MR. PENNOYER: Objection. 

THE COURT: I don't know what that means. 

Sustained. 

q Regardless of when the letter was originally 
written, by the time that it was sent on January 11, 1967, 
you had spoken to Mr. Sai.«uel3 pursuant to Mr. Warnock s 

instructions, hadn't you? 

A Hot true. May I call your attention to the 
fact that tiie letter confirms the telephone conversation 
that took place on January 8th. 

:s 

THE COURT: Yes, I think he testified here about 

that. 

THE WITNESS: Yes. 

q Yes, that is correct. 

A As I understand it. Hr. Samuels did not 
even see Mr. Finch until Monday or Tuesday of that week, the 
9th or 10th. I didn't learn about that meeting until several 

days after that. 

I THE COURT: All right. 

Any other questions, counsellor? 

MR. LESCH: Yen, your Honor. 


(344] 
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1545 ) 


Q If Mr. Finch had testified that he went directly 
from his meeting with you to Chicago and then met Nr. 
Samuels on either the 7th or the 8th, would that change 
your testimony? 

A IJo, it wouldn't change my testimony. 

Q It wouldn’t change your recollection at all? 

A Not At all. The two events wora completely 


separate. 


THE COURT: Have you any more witnesses, Mr. Fennoye 
MR. FENNOYER: Ye3, your Honor. I have 


Mr. Warnock hare. 


MR. LESCll: Hr. Berman is here also at this 
time, your Honor. 

THE COURT: How long is Mr. Berman going to be? 
MR. LESCH: About five minotfR, your Honor. 

THE COURT: Suppose we have Mr. Berman and then 
we will recess and adjourn until tomorrow. 

Are you through? 

MR. LESCH: I have a few more questions, your 


Honor. 


You knew, did you not, sir, that the 


contract between Armstrong and Samuels provided that if any 
particular company were to be excluded from the agreement, 
that Armstrong would notify Mr. Samuels in writing? 
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A If he proposed it. 

MR. PENHOYER: Objection. In siting, your 
Honor# i3 not in there. 

THE COURT: You make an objection. 

You say the contract is not properly quoted? 

MR. PENHOYER: Ho, your Honor. There's a 
misquotation of the contract in the question. 

THE COURT: You will have to get out the contract 
in order to ask the question then. 

MR. LESCII: I stand corrected. 

THE COURT: All right, question withdrawn then. 
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1347 ] 


4 ‘ 


13 I! 



Q , .Did you know thnt the contract provided as 
follows: 

"Iri the event you submit a possible acquisition 
which has theretofore been considered bv us, even thou eh 
no negotiations with respect thereto had taken place, and 
irresnectivo of the source thereof (suppliers, customers, 
bankers, employees, outside directors, other brokers or 
any other source) ve will advise you nromptlv of that fact 
and thereafter you will refrain from working on our 

behalf on that deal." 

THE COURT; What is the question? 

Q was it your practice that when vou learned of such 
a company, you would advise Mr. Samuels in writing. 

MR. PEMNOYER: Oblection, vour Tlonor. 

✓ 

THE COURT: What is the objection? 

MR. PENNOYER: The wordinc is when Mr. fanuels 

submits -the company. 

THE COURT; That seems to be correct, counsellor. 

MR. LESCIT; T. think — 

THE COURT: Let me net: the contract. 

MR. LESC1I: There's no crucntion that the contract 
says that. T don't have to ask thnt question. 

THE COURT: Which number is it? 

MR. PEIINOYER: Number 4, vour Honor. 
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(Pause.) 

THE COURT: Read the question, Mr. Reporter. 

(Question rend.) 

TMF. COURT: Objection? 

MR. PENNOYER: Yen, sir. 

THE COURT: What Is there that requires that? 

MR. LESCH: I read the portion of the contract 
which is paragronh 4, and I asked the witness whether 
it was his practice when he learned of such a company to 

nbtify Mr. Samuels in writincr. 

THE COURT: That isn't the vnv 1 read it. It 

u , nrouisition, which 

says, "In the event you submit a p 

has theretofore." 

Was there any acquisition submitted to you 
Mr. Samuels with resnect to ThonnsvlUe? 

THE WITNESS: No, air. 

the COURT: I don't know how you can ask him this. 
Objection sustained at this point. 

0 nid Mr. Samuels ever submit any acquisitions 

to Armstrong, to your knowledge — 

_ A • Recommendations, yes. 

0 — as to which Armstrong responded that he should 

not go any further with them? 

A Yes, there were some. 
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o in those instances dirt Armstrong reply in 
writing telling Mr. Samuels not to concern himself with 

those acquisitions? 

MR. PENWOYER: Obiection. 

TME COURT: Sustained. That relates to other 

items. It lies nothing to do with Thomnsville. 

MR. LF.SCIt: It is our contention that Mr. Samuels 

did submit Thomasville to Arnstrnna. 


10 

THE COURT: 

» * • 

Where is the to 

11 

MR. LESCH: 

Mr. Samuels has 

12 

THE COURT: 

Where is it in 

13 | 

Point it out in the 

record, the pane 


Suppose we adjourn until tomorrow at 10 o'clock 
as to thin witness. I will take the lawyer at this tire. 
MR. LEECH: Thank ycu, your I’onor. «• 

THE COURT: Wo sunoend as to Mr. Donnelly. 
(Witness temporarily excused.) 

THE COURT: Call the lawyer you have in court. 
MR. ‘uESCII: Mr. Herman. 

THE COURT: You said it would take only five 


minutes. 
IRA W 


w B E R M A N , called ns a witness 

on behalf of the plaintiff, after having been 
first duly sworn, was examined and testified 

as follows: 

W iiiiiiin Oil'll m IWIMIM*’.. tl :• < .mill MMOit 

, . , t / r, ant *••••»■ *• > ’ 
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THE COURT: Proceed, Mr. Lesch. 

DIRECT EXAMINATION 
BY MR. LESCIT: 

Q Mr. Borman, what is your profession? 

A I'm an attorney. 

Q How long have you been an attorney? 

A Since 1955. 

0 Do you specialize in any area of law? 

A Yes, I specialize in mergers, acquisitions and 

underwritings. 

0 Bov/ long have you specialized in that field? 

A Since approximately 19S0. 


Q In the course of your representing clients 

in the area of mergers and acquisitions, haveyou had 

✓ 

occasion to meet and deal with finders? 


A Yes, I have. 

THE COURT: Are you going to ask him what the 

law is? 

MR. LESCH: No, your Honor. 

THE COURT-: Co ahead. 

q In connection with your mooting with finders, 

have you had occasion to learn what the fees normally 
charged by finders are? 

A Well — 
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THE COURT: Yes or no. 

ii.-r - * . 

THE WITNESS: I can't answer ven or no, your 
Honor, for the sinole reason there is no such thinq as an 
absolute answer. In every case it's a different 
situation. 

0 Is there a general practice? 

A Yes. 

THE COURT: How i3 there a general practice? 

I don't understand that when you say each one is on its 
own. YOu just said that, didn't vou? 

THE WITNESS: They nil ash for a particular 

skill. 

THE COURT: That is immaterial, what they n3k 

*• * * ••<'., » • 

for and whnt they get. 

THE WITNESS: Thev net whnt the people agree to 

give them. 

THE COURT: All rierht. 

What else is there from this :*itness? 

0 How many mergers and acquisitions have you denlt 
with findem on? 

A Oh, I would say between 25 and 35. 

0 In the course of those dealings have you 

It ** ' 

compensated or caused companies to cornnensnte finders for 
merely suggesting acquisitions, whether or not anything 
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further was done. 

MR. PEHNOYER: Obiaction. 

THE COURT: Sustained. 

Q Is that the practice no far ns you know in the 
merger and acouisition trade? 

MR. PENNOYER: Objection. 

THE COURT: Sustained. 

MR. LES r H: On what ground, your Honor? 


Relevance? 

THE COURT: It is not relevant. Ho has testified 
that it's a catch-as-catch-mn situation. 

MR. LESCJI: I an not talking about tho rato now, 

I an just talking about the fact of giving conpensation 
in the event — 

THE COURT: Are you asking him whether it's 
customary to give conpensation? 

MR. LESCH: Yes, I an. 

THE COURT: I don't think you need to ask that. 

I think the Court can take judicial notice of that. 

0 Is it customary to rrive compensation to a 
finder oven if the only thing the finder does is suggest 

a possible merger? 

THE COURT: That is another thing. 

MR. PEHMOYER: Objection. 
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THE COURT :7 Ask it and we'll see. 


A The enovrer id — 

THE COURT; Knit a rinuto. 


Tr that the entire question? 


MR. LEECH: Yes. 

THE COURT: Read the question. 

(Question read.) 

MR. PENNOYER: Obiection, vcur Honor. 

THE COURT: Sustained. 

MR. LESCII: May I make an offer of proof on that? 
THE COURT: That's one miostion, I suppose, 


isn't it? 

MP.. LESCH: YC3. 

THE COURT: I think it's nonsensical, but I will 

✓ 

allovr it. I don't think it has anything to do with this 
case. 

Go ahead if you want to. The proffer question 
begins now. 


A If — 

THE COURT: VJalt a minute. It hasn't been asked. 
Do you answer nuestions before they are asked? 

You must be a minu reader, 

o Tn your experience an an attorney dealing with 

finders, has it been customary to compensate finders even 

* 
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it.the only thing that they did wan suqqe3t a possible 
merger or acquisition candidate that came to pass? 

THE COURT: I am takina it nr, n proffer only, 

counsellor. 

MR. PEWTOYER: 1 understand. 

A Yes. 

THE COURT: That is all then. 

Tomorrow at 10 o'clock, ’’o vrill finish up with 

Mr. Donnelly and you have Mr. Painter. 

' MR. PEMMOYERt I have Mr. VTamock and Mr. Dinns. 

MR. LESCH: There are two matters, vour Honor. 

I don't know whether Mr. Pennover wants cross examination 

or not. 

THE COURT: On this? 

✓ 

MR. PENNOYER: Ho, I don't. 

THE COURT: I take it he doesn’t. 

MR. LESC1I: The other thine is, Mr.. Samuels is 
celebrating a religious holiday tomorrow and Friday ~ 

THE COURT: I can't help that, counsellor. I 
don't know of anythino that precludes his presence here. 
MR. LESCH: He has asked me to make that 

request of the Court, to adjourn this 

THE COURT: I don't know that his orenonce .icro 

is necessary. 
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MR. LESCIIS HO would like to he present. 


THE COURT: X an not pansinq on it at all. 

If h„ in nroncnt, ,U rlnbt. If ha inn'f. prooent, all rlpht. 
You are excused. 

(Witness excused.) 

THE COURT! 10 o'clock tomorrow morning. . 

(An adjournment wan taken until October 11, 1973 

at 10:00 n.n.) 
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HARRY S. SAMUELS 
vs . 

ARMSTRONG CORK COMPANY' 


( 35 ?) 


69 Civ. 3023 


October 11, 1973 
10 a. m. 


(Trial sumed.) 

THE COU.-T I want to canvas the situation to 
see where we are. 

Have you finished your case, Mr. Lesch? 

MR. LESCH: Yos, I have, your Honor. 

THE COURT: There were certain exhibits I think 
about the inventory. Are they here? I haven't seen them. 
They were 5 through 9 or something like that. 

Those relate to inventories? 

MR. LESC1I: Yes. Starting with number 4, 5, 6, 


7, 8 and 9. 


TIJL COURT: Mr. Pennoyer, lo you iriterpoue any obj 
tion to these exhibits? 


MR. PENNOYER: No, I believe they are already in, 


your Honor. 

THE COURT: There was some colloquy about it and 
I didn't realize what had happened 3lncc that colloquy. 
What is number 4? I can't read it. 

MR. LESCH: Perhaps Mr. Pennoyer has a better 
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MR. PENNOYER: On cross of Hr. Donnelly. 

MR. LESCIl: Your Honor naked re with respect 
to a question I asked at the clone of the day yesterday, 
what portions of the transcript I cited in support of our 
contention that Mr. Samuels had submitted TUonmsville to 
Armstrong and I cite the following: 

First page 34 — 

THE COURT: Of the testimony hero in court? 

MR. LESCH: Yes, starting at line 21. Page 36 
at lino 7. Page 37 starting at line 22. Fage 51 starting 
at the top of the page and going on to page 52. Page 91. 

THE COURT: Is that the next one? 

HR. LEECH: Ye3. 

THE COURT: Whnt line? 

MR. LEECH: starting at .line 3. Page3 99 and 99 
starting at ino 4 of 98. Page 112 

THE COURT: 99 and what? 

MR. LESCH: 90 and 99 starting at line 4 of page 
98. 

THE COURT: Any others? 

MU. IjESCU: Page 112 starting at line 22 and page 
116 starting at the top of the page and particular at lines 
9 through—well, particularly following line 9 of that 
page. 
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^ 62 ) 

THE COURT: That was which page again? 

MR. LESCII: Page 7.16, your Honor. 

THE COURT: 115? 

MR. LEUC1!: Yes. 

THE COURT: All right. Continue with your cross 


examination if that is the order of the .lay. 


FREDERICK 


D 0 N H E I. L Y, 


resumed. 


CROSS EXAMINATION (Continued 


BY MR. LESCII: 


q Mr. Donnelly, will you read the first sentence 
of paragraph 4 of Defendant's Exhibit A to yourself. 

THE COURT: Only the first sentence? 

MR. LESCH: Starting with 'in the event and 

going to "that deal” on page 2. 

THE COURT: Tell us when you have. 

THE WITNESS: Yes, air. 

q Hr. Donnelly, was It your practice in dealing with 
Mr. Samuels to write him e letter with respect to any possl- 
ble acquisition submitted by him? 

MR. PENNOYER: Objection. 

THE COURT: Sustained. 

MR. LESCII: I haven't finished the question yet. 

Q (continuing) -as to which Armstrong claimed that i 
had already considered that acquisition? 
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MR. PEmOYLR: Objection, your Honor, the practice 

is irrelevant. 

TUTS COURT: Sustained. 

Q I shew you Exhibit 15 for identification and ask 
you whether you sent this letter to Mr. Samuels? 

THE COURT: That is in evidence or is it for iden¬ 
tification? 

MR. LESCII: Identification. 

THE COURT: Didn't I accept that? 

MR. LESCII: Your Honor said it was irrelevant and 
you excluded it. 

THE COURT: Why do you try it again then? Co 
ahead though, I will try to be patient. 

Q The question is whether you sent Exhibit 15 for 

✓ 

identification to Mr. Samuels? 

A Yes, I did. 

THE COURT: Is that vour signature? 

MR. LESCII: It is not a? signed copy but the witne3^ 
did say that ho did send it to Mr. Same Is. 

THE COURT: What's next? 

Q Did you send other letters to Mr. Samuels with 
respect to other acquisitions that he subwitted? 

MR. PEHHOYF.R: Objection. 

THE COURT: Sustained. 
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redirect 

Q t>id you ever send Mr. Samuel3 o 
Thona3ville from the scope of Defendant's 
evidence? 


E 6 H 

letter excluding 
Exhibit A in 


MR. PEUNOYEU: Objection. 

THE COURT: I will allow it. 
(Question read.) 

A He never submitted Thonanvlllo, no. 
THE COURT: That is not an answer. 
THE WITNESS: No, I did not. 


MR. LESCU: I have nothing further. 

THE COURT: Very well. You nay step down, next 

witness. 

MR. PENHOYER: I have one question of the witness, 

THE COURT: All right. 

REDIRECT EXAMINATION 
3Y MR. PENHOYER: 

Q Hr. Donnelly, I show you Plaintiff's Exhibit 13 
and I believe yesterday you tentifled that you thought there 
may have been another letter with a postscript on it. Do 
you recall that testiroony? 

A .Yes, I do. 

Q Do you wish to correct that answer? 

A Yes, I do. When I looked at thin copy yesterday 


I had forgotten that sore of it won on the back and I had 
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remembered that remark particularly and not having seen it 
on here I thought it might be on another letter. I was 

in error, it is all here. 

MR. PEMUOYER: Thank you. Mo further questions. 

THE COURT: Mr. Pennoyer, will you turn to page 
6 7 and GO of the record where at line 20, I believe, the 
question was propounded to Samuels as follows: "Between 
January 11, 1967 and July 5, 19G0 did you in any way con¬ 
tact Thomasville" and then it goes on and tells about speak¬ 
ing to Donnelly. 

Have you asked Mr. Donnelly about that? I don’t 

recall it. Maybe you did. « 

MR. PEHNOYER: I did, I believe, your Honor. 

Maybe I will cover it again. 

THE COURT: /ill right, go ahead. «• 

BY MR. PEHNOYER: 

q Mr. Donnelly, on page 87 of the trial transcript, 
that la the transcript of this trial Mr. Swvuals was asked 
this question or these questions and yave these answers 

which I will read to you: 

"question. Between January 11, 1967 and July 5, 

196 8 did you—that is Mr. Samuels—in any way contact 

1 

Thomasville? 

"Answer. Yes, I did, Judge. 
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Donnelly - redirect 
"THE COURT: Go ahead. 

"Question. What did you do? 

"Answer. On or about the early part oi! February 

I spoke to Donnelly. 

"THE COURT: What year? 

"THE WITNESS: 1967. 

"I spoke to Donnelly again. He said Finch was 
kidding you. 

"THE COURT: He said what? 

"THE WITNESS: He said Finch v«3 kidding you when 
you saw him in Chicago. We think he is still available and 
you better bring him in. Find out if he wonts to make a 
merger. Find out whether he wants to make a merger with us 
or with somebody else." 

Hr. Donnelly, did you at any time ever make such a 
statement to Mr. Samuels or such a request? 

A No, I did not. 

THE COURT: What about the other testimony about 

' * 

telephoning Finch? 

Well, I can't see how he can tell about that. 
Anything el30? 

MR. PENNOYER: No further questions. 

THE COURT: No rocross, I take it, Mr. Leach? 

MR. LESCll: No, your Honor. 
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Donnelly - redirect 
THE COURT: You arc excused. 
(Witness excused.) 
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THE COURT: Your next v/i tncss, Mr. Pennoyer? 
MR. PENNOYER: Mr. V7arnock. 


; • i 23 


MAURICE JOHN 17 A R N O C K , called 
as a witness, first havinc been duly svrorn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. PENNOYER: 

Q What is your oosition with the Armstrong Cork 
Company, today? 

A I am chairman of the hoard. 

O what v/as your position in 1966 and 1967? 

A President and chief executive officer. 
q how lorn have you boon with Armstrong Cork? 

A Since 1926. 

q Before June 1966 did Armstrong Cork Company have 

an acquisition committee? 

A Yes. - - 

0 What was its function generally? 

A it 3 function was to study various industries 
and come to recommendation or make recommendations to the 
management as to fields in which it would be logical for 

Armstrong to expand through acquisitions. 

Uc charged this committee with making a thorough 
analysis, first, of the industries, the likely competition 
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in thone industries, whether or not we v?ould have unusual 
knowhow v:hcre we could make a contribution to customers 
and whether or not wo could likely ontor those industries 
andmake a profit in doing so. Then the next thing afi.or 
we did that was to study individual companies in the 
industries that looked promisinn for un nnd to make 
recommendations to what wo call the president s office. 

THE COURT: Don’t lot your voice fall, please. 

O Did you appoint the acquisition committee in 

1965? 

A Yes, I did. 

q Who did you npnoint as head of the committee? 

A Jane 3 II. Rinns, at that time senior vice 

president of the company. 

0 Who else did you appoint to that committee? 

A. Do you want the names of the people I appointed? 
0 If you can remember them. 

THE COURT: Names and office titles. 

THE WITNESS: I appointed Ranshnf who at that 
tine was a staff vice president of our company, Donnelly 
who was treasurer of the company, Milton Ford who was a 
vice president of the company, Leslie Ellis who wan the 

controller of the company — 

MR. LESCU: What was that name? 
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A Ellis, Hazeltine who at that tlno was the 

to ► • ,* • 

associate director of research and actually I included 
all of our vice presidents with the exception of the 
executive vice presidents and there wore 10 people on the 


committee. 


I don't know if I can recall all the names on the 
committee. X can do it if it'n essential. I can take the 


time, 


Q Did this committee report to you from time to time 


during 1965 and 1966? 


A Yes, 


0 V7ere you aware genera llv of the companies that 

were being investigated by the committee? 

. * * ■ - 

- ~ A Yes. 

0 Prior to Juno 19f were you made aware of 
investigations with respect to Thomnsville furniture 
Industries? 
v A Yes. 

MR. I.ERCH: I object. 

THE COURT: Uhat is that? 

MR. LESCJI: I object to the question on the ground 

that it calls for hearsay. 

THE COURT: 'That about that, Mr. Ponnoycr? 

MR. PENNOYER: I submit it's not hearsay. It'n 
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part of tho information we received or certainly internally 
and the fact Mr. Samuels may not have boon present doesn't 
make it hearsay. 

TlfE COURT? Does it make it admissible? 

MR. PENNOYER: I believe it does. 

THE COURT: Whv? 

MR. PENNOYER: Part of the regular company business 
THE COURT: Oral? 

MR. PENNOYER: If your Honor will permit me T 
will submit Exhibits on that subject. 

THE COURT: If there wore communications, there 
mav bo something about thorn even though they are 
intra-office. 

MR. LEECH: May we have the answer stricken that 
Mr. Warnook nave to the question? * 

THE COURT: Yes. 

MR. PENNOYER: Please mark this document — 
and it bears the number 33. 

(Defendant's Exhibit T marked for identification.) 
MR. PENNOYER: And dreuwnt bearing number 34 
next in order. 

(Defendant’s Exhibit J marked for identification.) 
MR. PEIINOYEP: And document I 1 ’ next in order 

please. 
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(Defendant's Exhibit K narked for identification.) 

• , 

HR. PENNOYER: And document nurher 71 next in 


order please. 

(Defendant's Exhibit h marked for identification.) 
q Mr. Warnock, I hand you plaintiff's L, K, J, 
and I for identification and ask you what those documents 
are? If you give us the dates as to each one, either rado 
or received by your company, it would be heloful. 

A This exhibit is — 

THE COURT: Which one? 

THE WITNESS: This is L. 

This i3 a lavout of the Thomasville plant in 
Mississippi whore Thonasvillo received and did certain 
processing of lumber. 
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THE COURT: What else is there there? State the 
number for identification. 

THE WITNESS: This is K. It shews the 1964 result 3 
of Thomasvilie, Drexel, General Interiors, Kroohler and 
Hayward Wakefield. Thi3 is one of the analysis that wa3 
submitted by the acquisition— 

MR. LURCH: I object, your Honor. 

THE COURT: Whnt's that? 

MR. LESCH: I object to that description. I 
think it can be described without telling the contents of 
the exhibit. 

THE COURT: Does it have n title on it? 

THE WITNESS: 1964 results, Drexei, Thomasville, 
General Interiors, Kroehler, Hayward Wakefield. 

THE COURT: Go on. 

THE WITNESS: The next in Exhibit J, and it is 
titled "Furniture Industry Fringe Survey, 1963." This 
exhibit covers Thomasville, Heritage and several other— 

THE COURT: Never mind anything else. 

Anything eJ3e there? 

Q Were these documents prepared in the regular cours 
of business of Armstrong Cork Company in connection with its 
acquisition program? 

A Yes. 
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YCS . 

HR. PENNOYER: I offer those exhibits in evidence 
THE COURT: Show them to Hr. Los'ch. 

MR. PENNOYER: I'm sorry. 

THE COURT: What you have wore these documents? 
Did they come to your attention? 

THF. WITNESS : Yes . 

THE COURT: Did all of then come to your atten¬ 


tion? 


ments? 


THE WITNESS: Yes, that's right. 

MR. LESCM: May I have voir dire on these docu- 

THE COURT: Yes. 


VOIR DIRE EXAMINATION 
BY MR. LEECH: 

Q Mr. Warnock, I show you Exhibit T. 
Do you know who prepared thin? 


A I 'in not sure who prepared it, no. 

0 Do you know whether it was prepared by a member of 

the acquisition committee? 

A Itwould hove been prepared by a member of our 

controller's department who might not necessarily have been 
a member of the committee himself. The committee appointed 
a number of other people who worked with then. So I am 

vxiTurnH niSToii r count w nonn ns n v < oimi notif.r 
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confident this was prepared by one of the men in our con¬ 
troller's department from looking at it, but I can't swear 
to that. 

Q You don't know who prepared it, do you? 

A I can't toll, no. 

q Do you knowviio prepared Exhibit J for identifica¬ 
tion? 

A Ho, I can't tell you who prepared that. 

Q You don't know whether it was prepared by some¬ 
one working for Armstrong or someone else, do you? 

A I'm sure it wan prepared by someone working for 
Armstrong. 

0 How do you know that, sir? 

A Because of the nature of the— 

THE COURT: Hpeak up. 

A It was the areas v;e were working on at that tine. 

n You don't recognize the handwriting — 

A No, I don't. 

Q --or the fact that this is a document from Arm¬ 
strong file? You have knowledge of that cither, do you? 

A I can't 3 ay it care out of our files, no. 

q Do you know who prepared Exhibit K for identifi¬ 
cation? 

A Yes, Mr. Ellin prepared thin. Hin initials nro 

SOUTH*:IIN U*STM»f I COUNT MU*UMffcMS. US. COUN1 MOUSE 
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TllK COURT: Will you please spealc up. This 


isn't a little tetc a tetc between you and Mr. Lesch 


THE WITNESS: I beg your pardon, sir. 

the COURT: My hearing is fairly good, but 7 

can't hear whispers. 

THE WITNESS: Mr. Ellis. 


Do you know that this cane from Armstrong's files. 


referring to Exhibit K for identification? 

A Yes. 

q How do you know that? 

A Because his initials on hero and the fact that I 
had seen it before. 

Q Do you know who prepared Exhibit L for identifi¬ 
cation? 

A !lo, I don't. 

MR. LKSCH: Your Honor, I object to Exhibits E, 

J and I— 

THE COURT: On the ground ho doesn't know in some 

I 

cn 3 es who prepared them? 

MR. LESCH: Either who prepared then or whevo they 

come from. 


THE COURT: Overruled. That is not necessary 


under 1732. 
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Warnock - direct 



MR. LF.SCH: There'3 no evidence these were pre¬ 
pared in the regular course of anybody's business. 

THE COURT: I think there's evidence that they 
were kept in the regular course of business. Is that so? 


THE 

WITNESS: 

Right 

THE 

COURT: 

Speak. 

THE 

WITNESS: 

Yes, 


(Defendant's Exhibits I, J, K and L, for iden¬ 
tification received in evidence.) 

THE COURT: The questions asked on cross examina¬ 
tion, of course, nay go into the origin of these, if they 
are taken subject to that. 

Go ahead, counsellor. 

BY ME. PENUOYER: 

Q fir. Warnock, have you ever met Mr. Spnuels, the 
plaintiff, in thin case? 

A Yes. 


Q And how many occasions haves you net him? 

A I think only once? 

Q When was that? 

A It was in the summer of 1966. 

0 Can you fix a month or date or both? 

A It wan either tov;ar r !r. the end of July or early 
August. I'n not sure. 
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Q Where did you meet him? 

A I net him first in my office and then later we 

| 

had lunch at the Lancaster Country Club. 

o Did somebody brine him to your office? 

A Ye 3. 

I 

0 v;ho? 

7 v Mr. Uinns brought him to my office. 

q Did you have a discussion with Mr. Samuels in your 

office before you went to the Country Club? 

A Yes. 

Q Who was present during that discussion? 

A Mr. Uinns was present. I’m not sure whether Mr. 

Donnelly was present or not. Of course, Mr. Samuels. 

THE COURT: Were you present? 

THU WITHESS: Yes. 

q Will you tell us what you said and what Mr. Samuel 
or Mr. Uinns said in the course of this discussion? 

A Well, I opened the conversation with Mr. Samuels 
by saying that I understand that you are a finder and tell 
r.c how you operate. 

Then he explained hin methods of operation, lo 
mentioned a number of companies with which he was familiar 

and a general outline of the way lie worked. 

Then I told him how wo work. I explained that 


SOU 
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we were knowledgeable in a good many areas, that we had 
been working on acquisitions and that ve would ondy deal wit 
a finder if we could deni on a specific customer by customer 
basis, anil we would not consider signing any kind of a no- 
called global contract. If we were to have a contract with 
hi, we would have to have a definite understanding that undo 
no circumstances could he go out and snv: I represent 
Armstrong to people v/ho we had not first approved because 
we did not want to have our name bandied around as being a 
conglomerate 3earcher for companies. 

We took great pride in the fact we v;ere looking 
for only a very r ew companies that would fit into our line 
of business and which our people would be compatible if we 
get together. 

We didn't want it that w* v>ere out seeking-- 

MR. LESC11: I mov" to strike that, your Honor, 
on the ground the contract speaks for itself. 

THE COURT: What do you say, counsellor? Is 
thi3 ns to some feature as to its operation or what? 

HR. PEHliOYEU: It occurred before the contract. 

It certainly i3 background information leading up to the 
contract and particularly* well contradicts matters stated 
by Mr. Samuels on his examination with respect to these 
meetings before the contract. 
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1 

2 

THE COURT: T think it came in from Samuels, 

1 

3 

didn't it? I mean gone testimony about conversations from 

I 

4 

Samuels? 

1 

5 

MR. PEimOYI’R: There certainly was. 

■ 

6 

TUB COURT: Then I'm. going to let this stand. 

1 

7 

MR. tiESCII: There is no testimony, your Honor, by 

1 

8 

Mr. Samuels about this conversation with Mr. Warnock, nor is■ 

- 1 

9 

THE COURT: There doesn't have to be. You have 

1 

10 

already introduced testimony of Samuels and now you object 

I 

11 

to this testimony as to what was said to Samuels. 

■ 

12 

I'm going to lot it in. 

I 

13 

Q Will you continue, sir, with the description of 

I 

14 

the conversations you had with Mr. Samuels anc: Mr. Hinns 

I 

15 

that morning or that day. 

I 

16 

A Both Mr. Binns and I outlined areas in which we 

I 

17 

were interested, and that included among other things furni¬ 

I 

18 

ture and carpets, and we told him that because of the work 

I 

19 

we were already doing in both of those fields, there '-.'ere 


20 

a number of companies that wo would not want any finder to 


21 

participate in any neootiations that ve were having or night 


22 

have with those particular companies because we knew them 


23 

we 11* 


24 

So in the course of the conversation we mentioned 


25 

a specific number of companies, and in connection with furnl 

L - 
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ture we mentioned Thomasvilie, Drexel and Henderon that 
I remember specifically. 

There were companies with which we wore familiar 
and wc would not want a finder to participate. In the case 
of carpet, I mentioned—he brought up Mohasco. Wc knew 
Mohasco very well. We said we would not oe finished with 
Mohasco. 

THE COURT: Are you finished? 

THE WITNESS: I also mentioned that we would not 
under any circumstances want him to be a finder if we were 
to deal with the McGee Carpet Company or the Maslin Carpet 
Company or the E. and Ii. Carpet Company, all of whom we had 

contacts with at that time. 

Q Was there any discussion with respect to other 

areas of corporate activity? 

A well, we talked while he was there about the kind 
of contract, lie said we don't need any contract. We 3aid 
we would not work without a specific contract. 

I told him unless he would be willing to work on 
the basis that T had outlined, we would not want t"> parti¬ 
cipate with him. 

He said that that was satisfactory with him, it 
would be agreed that he would send us an outline of the 
kind of a contract ho would want. I specifically said: You 
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u\U3t include in that a paragraph about these exclusions 

that I have talked to you about. 

He said that would be all right and he would 

send such a proposal. 

Q Was there any conversation with respect to possible 
companies engaged in the flooring or building construction 
fields? 

A Yes. We talked about resilient flooring. We 
told him, forget all about resilient flooring. Because of 
our 3 ize in that business, we would not consider another 
acquisition there under any circumstances. 
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Q Did Mr. 

A Well, he 
that is concerned. 


Warnock-direct 
Samuels respond to that? 

— I think he accented that as far as 


[3B0| 


THE COURT: He accepted that? 

THE WITNESS: Ho accepted that. In other words, 

he didn't disagree with us on that. 

In the case of — when ho talked about 


Mohasco, tried to interest us in that, one of the things 
that I believe Mr. Dinns mentioned instead of me was that 
that would be a company, that because of its size, we would 
probably have antitrust or Federal Trade Commission 


difficulties. 

He kind of brushed that aside as said: 

I think I could handle that. 

He mentioned that he know Conoressmarv 
Emanuel Seller, who T believe he said he had a talk with 
Mr. Seller's brother or something like that, and he could 
get that fixed up if we were interested in that particular 
deal. I remember that very well indeed. 

Q Have you now told un about all the conversations 
that occurred in your office that morning before going to 
lunch? 

THE COURT: In substance. 

0 In substance. 
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A In substance, that’s the general thing. 

Q You say you thereafter went to lunch with 

Mr. Samuels? 

A Yes. 

0 And Mr.Binns? 



A Yes. 


q Anybody else? 

A I believe Mr. Donnelly was there. 

q Where did you go to lunch? 

A The Lancaster County Club. 

Q Did you have further conversations with 

Ilr. Snnuel3 there? 


A Yes. 

q Will you tell us what those conversations were 

in substance , who said what? ^ 

A In general it was a continuation of the nano 

things that wo had talked about before. Wo reviewed 

some of these things again. 

He talked more about some of the things that 

he thought he could bring in. We talked about other 
areas other than furniture and carnet because we thought 
that he could probably do more for us in those areas than 
in __ both in furniture and carpet we were very 
knowledgeable. 
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, 

MR. lesCH: I object to, "We thought," and 

everything that follows. 

THE COURT: Unless you told hin, it's out. 

Was that in your discussion? 

Is that what you said or was it to your ovm 

reasoning? 

THE WITNESS: That vras what we told him. 

THE COURT: Let it stay then. 

0 Have you now completed the description of the 
discussion at the Lancaster Country Club lunch? 

THE COURT: On what day is this? 

THE WITNESS: I can't remember the day, your 
Honor. It wa 3 either late in July or early August, 
early August of 1966. I don't lave a memory. 

A Yes. 

Q Did you have any subsequent meetings with 
Mr. Samuels thereafter? 

A I don't recall any more that I participated 

in personally. 

THE COURT: Any telephone calls? 

THE WITNESS: No, I had no telephone calls 

. *• •*»•»*» 

with Samuels. 

Q There's been testimony hero about a meeting 
at the Wachovia Bank on Octobor 18, 1966. 
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A 


Warnock-direct 
Did you attend that meeting? 


Nc. 



Q When did you first meet Mr. Finch of 
Thomanville? 

A well, the first time that I remember meeting him 
was when ho came to Lancaster on Januarv 4 and 5 and was 


there on the 6th. 

THE COURT: '67? 


THE WITNESS: '67. 

A (Continuing) I may have met him two or three 
years before that at an NAM meeting, National Association 
of Manufacturers Board. 

The significance of that meeting was — as I say, 

I couldn’t say I hadn’t met him. vie certainly weren't 

friends. * 

o Were you with him during any mart of his visit to 

Lancaster on January 4, 5 and 6? 

A Yes. 

q How many days were you with him? 

A I was with him every day at deals and then we had 
a substantial private conversation in my office before he 
left togo home, a long personal talk with him. 

Q Will you tell us in substance what vour 
conversations were with Mr.Finch on that visit of his to 
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Lancaster. 

THE COURT: You'd better start with the 4th. 

MR. PENNOYER: All right, 
o Let's take the 4th of January first. 

MR. LEECH: I object to this on the ground it's 

cumulative, your Honor. 

THE COURT: What’s that? 

MR. LESCH: I object on the ground it's 
cumulative, your Honor. We had this now from Mr. Finch 
and we have bad it again from Mr. Donnelly and wo have 
also had it fron Mr. Banzhaf. I don't nee that — 

THE COURT: Do you want to concede that their 

testimony was correct? 

MR. LEECH: I don't want to concede it was 

✓ 

correct. 

THE COURT: Overruled. 

A Well, so far as the first meeting was 
concerned, the first part of it was primarily social, 
getting acquainted. 

I told him how much I had hoard about him through 
Banzhaf and other people that we knew, how favorably 
impressed we were with Thomasville, with their people, 
with their organization, with the quality of products 
that they made and how we felt, that it was very 
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logical for us to he qetting together, how delighted 
that I was that he came up to Lancaster with two of his 
associates to see first-hand our facilities. 

THE COURT: Who did? 

THE WITNESS: I told fir. Finch this. 

THE COURT: Is this what you just stated, 

something vou told to Finch? 

THE WITNESS: Yes. 

TIIE COURT: Was Samuels there then? 

THE WITNESS: No, Samuel3 was not there. 

THE COURT: All right. 

MR. LE5CH: I also object to the conversation 


on that ground, your Honor 

THE COURT: Overruled. 

MR. LESCH: — as I have to the others. 

THE COURT: I treated that several times before. 
MR. LESCH: Your Honor has instructed me to make 

an objection on each occasion. 

THE COURT: Yco, I know it. 
q Will you continue with the discussions of the 

4th between you and Mr. Finch. 

MR. LESCH: I have the same objection to all 

i • 

conventions on the 4th, 5th and 5th nt which Samuels 
wa3 not present. 
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TIIE COURT: Yes. Overruled on nil of then. 

Rend this Question, please. 

(Question read.) 

A I want to get down to what I said on the 4th 
and what I said on the 5th. That's a little vag\ie in 
my memory, to be perfectly frank. The conversation 
J remember best was the final conversation T had with 
him before he went home. 

THE COURT: On the 6th? 

THE WITNESS: On the 6th. 

0 Give us that one, sir. 

A Wo11, I told him — 

THE COURT: This is, to be certain. Finch: 
is that correct? 

THE WITNESS: Yes, Finch, in my office. As I 
remember, Mr. Finns was the only other person present in 
that conversation. I think it was just the throe of us. 

A I . told him what we thought about Thomasville, 

why wo thought it was a logical nenuisition so far ns 
Armstrong was concerned. 

Then I told him why I thought that Armstrong 
would be a logical partner for Thomasville, how the 
two fitted together, talked about people, talked about 
the relationship of our product lines, the fact that 



J 




gwsg 8 


-422- 


Wamock-direct 


[ 382 ] 


2 Armstrong produced a quality line of products and that 

1 ’i. -»'* i ' •" •• * % * * '*** * **** 

3 Thomasville did. So that the two would fit very logically 
* "together. 

5 X talked about the amount of advertising that 

6 Armstrong had done over more than 50 years, the logical 

7 prospects for Thomasville products. I told him about our 

8 knowledge of the furniture industry because for over all 

9 these years we sold our resilient floors to furniture stores. 

10 So we knew the market very well. I told him about our 

11 sales organization, what we thought we could bring to 

12 Thomasville because of the training that we had given our 

13 sales organization in merchandising and marketing, and 

14 that on the basis of our analysis of the furniture 

13 • industry, we didn't see anybody that wa3 in the industry 

16 that was doing this kind of marketing. We thought we could 

17 

render service there. 

f 18 Then I talked about our production background 

19 • and experience, how it seemed to us that the furniture 
\ ‘ *.*/, * • • r 
" 20 ' industry was, frankly, very backward, that the labor 

21 content was very high in relation to the kind of business 

22 we were in,‘ that we believed with proper engineering, 

, • 23 •• proper research and that sort of thing, that we could 

24 produce better quality furniture products to when we 

25 could qive the customer more value end hotter service than 
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was being done at that time. ... 

You asked me what Mr. Pir.ch said? 



Q Yes. 

A lie said that he wan impressed with what he had 
seen at our place, that this is one of the things that 
prior to the time that he came up there while Mr. Banzhaf 
had been talking to hii- for quite a long period of 
months, he waG slightly open-minded, but he had always 
assumed that ho wanted to go it alone. 

Now, we had sort of shaken that confidence on his 
part. He would go home and talk to some of his associates 


13 

14 



16 

17 

18 

19 

20 
21 
22 



25 



about that. He mentioned specifically some of these 
outside directors, two outside directors and two members 

of his family that he wanted to consult, and that he would 

✓ 

let me know. 

He said: I'll call you and lot you know what 
I think about this. 

That's the way we departed. One other thing 
I should stress. 
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Q These are conversations you had? 

A That is right. When I opened the conversation 

with him, that final day— 

THE COURT: Him being Finch? 

THE WITNESS: Yes. I asked him if he had any¬ 
body representing him and in negotiations of this kind and | 
he said he did not. I said we don't have either. I said 
I want to make sure whether or not there is going to be a 
finder or third party in this thing and he stressed under 
no circumstances would he want to deal with this if there 
were a third party in it. He talked about the confiden¬ 
tiality about this thing so far as he was concerned because 
he said it would adversely affect Thomasvillo's relations 
with the customers and I would not want my associates to know 
about it because the employment in the furniture industry 
was tight and he said I am afraid I would lose some of my 
good people if they found out I was considering merging. 

Under no circumstances did he want us to let the 
word get out that we were talking to him. We had some 

question there as to when we ..could do thi3 

THE COURT: I don't understand. You had some 

question. Did ; youjsay something? 

THE 'WITNESS: Well, what wo talked about was if 
we were in negotiation whether we could keep this conriden- 
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THE COURT: This was to Finch? 


[ 390 ] 


THE WITNESS: Ye 3 , to Finch. Because of the fact 
that v/hen you yet into neyotiations leading to likely merger 
then thero is a question of inside information and we agreed 

that we had not gone far enough. 

In other words, he had not made up his mind to be 
receptive enough to our proposal and we didn't get down to 
makiny a specific price offer to him so we agreed v/e could 
continue to treat these conversations as confidential. 

Q When was the next time you heard from Mr. Finch 

either by phone or saw him in person? 

A The exact day I can’t tell you but it was within 
about a week of that time, ho was there— 

THE COURT: Within a week of the 6t5i? 

THE WITNESS: Yes, probably about four days after 


that. 


He called mo from Chicago and he was obviously 
upset because he said "A man named Samuels cn”e up to me 
at the market in one of the showrooms and told me ho was 
representing Armstrong.” 

Ho said that "I thought that was peculiar in view 
of the conversation we had just last week on the 6th in 
which we agreed"— 
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THE COURT: You don’t need to refer to that. 

THE WITNESS: That is the next time I heard from 


him. 

THF. COURT: What did you say? 

THE WITNESS: I told hin that it was untrue that 
Samuels was representing us, that we had a clear understand¬ 
ing with Samuels from the date that we had radc the contract 
with him that under no circumstances was Thor.asville to be 
included in the companies for which he represented us and 
al 30 that we had already advised Mr. Samuels that the con¬ 
tract with hin was terminated. 

That contract was terminated on Sunday by oral 
conversation with Donnelly over the telephone with Samuels 
so that when he talked to Finch he was very definitely 


violating two things that he had agreed to with us. One 
was that he was out of the Thomaaville account, should never 
been in it. That is what we would call an in-housc trans¬ 
action and secondly, we had the privilege of terminating 
the contract with him whenever we wanted to and we hao 
already terminated the contract. I was pretty mad v/hen £ 
got this. 

THE COURT: Strike that out. 

0 What if anything, did you do after that phono call 

with respect to the call? 
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A The first thing I did v/as call Mr. Dinns and tell 
him what happened. The next thing I did was to call Mr. 
Donnelly and I don't know if he was out of town or in his 
office but apparently I didn't get him. 

Then I called Banzhaf and told him what happened 
and I told him to be sure that he got to Donnelly as soon 
as he could and to have Donnelly to get to Samuels to let 
him know that he had violated the understanding that we had 
and that under no circumstances was he to again in any way 
approach Finch. 

THi: COURT: All right. Anything else? 

MR. PLilNOYLR: Ye3, sir. 

Q What was your next meeting with Mr. Finch? 

A The next meeting I had with him—I had several 

telephone calls. The next meeting I had war. in Philadelphia 
at the Barclay iiotel and I believe that was on the 27th 
of April. 

Q Briefly, you say you had several phone conversa¬ 
tions with Mr. Finch. Did they have anything to do with the 
matter that had been discussed in Lancaster in January? 

A Yes. 

Q Briefly tell us what the conversations were? 

A Primarily we kept each other posted on how his 

people wore reacting. iJe told me about the conversations 
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he was having with some of his directors, what their reac¬ 
tions and a substantial a-noun t of the conversation was 
leading up to when we could get together and setting up the 
date and we did set up this date to wet in Philadelphia. 

Mr. Binns and I net him at the Barclay Hotel in 

Philadelphia. 

THE COURT: Are you finished? 


THE VJITNESJj: Vos. 

THE COURT: Approximately between what dates wore 

these telephone conversations you just discussed? 

THE WITNESS: They were between the January call 
that I just described, he called tact from Chicago, and this 
April 27th meeting. 

Q Can you fix those dates exactly, Mr. Warnock? 

A Mot out of my mind, I can't. I probably could 
look through my notebooks and get a record of then. Hut 
I would say this: In every case he called no rather than 
my calling him because he didn't want me to call him at 

Thomasvilie so he would call me. 

I don’t know where he called me from, whether 


out of his office or where. 

q Will you describe or tell us what was said at 

this meeting at the Barclay Hotel in Philadelphia between 

you, Mr. Binns and Mr. Finch? 


SOUTHERN OISTRir T COURT REPORTERS, U.S. COURTHOUSE 
fOUEV SQn vfM\ NEW YORK. M.V. CO 7 «SMO 
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Q 


Warnock - direct 
MR. LESC1I: Same objection. 

THE COURT: Same ruling. 

Has the date been stated? 

Can you fix the date of the meeting 




in Philadel¬ 


phia? 

A April 27, 1967, os I recall. 

Well, at that time in Philadelphia I made a com¬ 
plete presentation of how I thought the two companies could 
come together. I talked to him about how we would operate 
if we got together, where the Thomasvilie headquarters would 
be. And we agreed we would keep it in Thor >asvi lie. Ho 
agreed wo would opt Thomasville as a subsidiary of Armstrong 
and we would retain the. name Thomasville in the operation. 

That he would continue as President and that he 
would also be elected a Senior Vice President of the Arm¬ 


strong Cork Company and would be elected a director of 

Armstrong Cork Company. 

We talked about retirement situations, how . 

the two- would me 3 h on that. We talked about personnel, 
how people could be shifted from one company to the other 
30 that v;c could get a certain amount of cross fertilization 
and he, of course, talked about what he would want if we 
got together on that sort of thing, what would be acceptable 
to him and to his people. I think that is the general thing 

WIIITHt'HN DIM l»M T COUNT HI I’OHIIICV II.V COHN IIIOIIM 
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In other words, we got right down to specifics 
as to how the two would mesh if we were able to get together 
Q how as the natter left at that meeting in Philndcl 

phia on April 27? 

A It was left that he would study this whole thing, 
talk again to some of his associates and he would call rre 
again and let me know how he wa3 getting along on that 

set up. 

Q what was the next conversation you had with Mr. 

Finch, either by phone or in person? 

A As I say, I had many telephone conversations with 

him. I can't recall the time of those and the gist always 
was that I was trying to sell him and he always see. cd to 
have some excuse as to why he was not ready to make the 

final deal. ■* 

Q Did there cone a time when Mr. Finch called you 

about rejection of the proposal? 

A iic tried to call iso but didn't got me and go ha ill 

call Oinns. 

Tau COURT: When? 

Q he got Mr. ilinns? 

A Ye 3 , I think it was in November of 1967. 

MR. LF.fJC!!: I object to that on the separate 

ground of hearsay. 


southern distrk t court reporters, u.s courthouse 
EOLEV SQUARE, NEW YORK. N.Y. LU / «SU0 
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THE COURT: Ye3, move to strike. 


I move to strike. 


Granted. 


I suppose Uinns testified to it, didn't ho? 


MR. PENNOYER: He will testify, your Honor. 


0 What was your next meeting with Mr. Pinch? Let 


me do it this way: Were you sometime in 1967 advised that 


Mr. Finch had rejected the proposal? 


A Yes, I was. 


MR. LESCH: I object to that, your Honor. 


THE COURT: Does he have to go into the conver¬ 


sation, counsellor, is that the trouble? Is it form or what 


MR. LESCH: No, it's hearsay. 


THE COURT: Overruled. It isn't hearsay as be¬ 


tween the two companies and I have consistently ruled on it. 


MR. LESCH: Your Honor instructed no to make ob¬ 


jections. He said rare you advised. 


THE COURT: There isn't any difference here than 


anything else, 


MR. LESCH: The question was were you advised. It; 


is not clear from that question whether he v/as advised from 


someone from his own company— 


THE COURT: Sustained on that ground. 


0 Were you advised by someone in the Armstrong Cork 


southehn oistmii t count MI I’OMTI MV u.5 <;ouMTMOust 
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Company that Mr. Finch had rejected your proposal? 

MR. LEECH: I object to that on the ground that it 

is hearsay. 

THE COURT: Yes. I thought there '-'as sore direct 

communication between Finch and this witness. 

q What was your next meeting with Mr. Finch-- 
TUF. COURT: Off the record. 

(Discussion off the record.) 

0 Can you fix the date of your next meeting with 
Mr. Finch face to face after the Barclay Hotel meeting? 

A I believe the next meeting was when we went down 

to Thomasvillo. 

q Who is we? 

A Mr. Dinns and Mr. Banchaf. And also myself. 

THE COURT: What was the date? 

TtiH WITNESS : 1 think that was in April of 19 * 

U How long did you three spend in Thomasvi11c on 

that occasion? That is#approximately. 

A We 3 pent two days down there. Wo went first to th 

Founders operation. We wont down and had lunch with the 
president of the Founders at his house and he showed ur. that 
he used hi3 own home ns a way of displaying Founders 
furniture. Wo went to the Pounders factor on the first day 
and the second day we went through all the Thomasvillo 


SnilTMFRN pHTIMf * f Al |f» T »»f Or»riT» 
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facilities. 

Q Was Founders related to Thonasville? 

A It is a subsidiary of Thonasville. .Mr. Thrower 
was the vice president. The largest stockholder outside of 
the Finch family in Thonasville Furniture Industries was he. 

Q briefly after this visit to the Founders plant, 
will you tell us about the conversations you had with Mr. 
Finch on that occasion? 

MR. LESCM: f>ane objection. 

Q And v/hero they were. 

THE COURT: Overruled. 

A V/e again went in to detail on how the two companie: 
would operate. 

In other words, we agreed, Finch and I, that we 
were far enough into these conversations that these, what 
you night 3 ay, nuts and bolts things wore becoming important 
We talked about a lot of detail of that kind, about how 
people would be used, where they would be placed, who would 
do what in relation to research, how our advertising would 
fit together, how we would use the Armstrong name in connec¬ 
tion with the Thonasville name. 

We talked about even such things as contributions 

In other words, how Thomasvilie had made contri¬ 
butions in Thomasville, what Armstrong attitude would bo. 

We got intouh 3 t you might call minute details about how wo 

JOUTIItMN uni Mil I CMUM f Ml. MOH f LMS, II».OUM I IIOU&L 
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would operate together. 

THE COURT: That is enough. 

Q ilow did that mooting or visit break up? How was 

the matter left at that point? 

A It was left the same v/av it had been in each one 
of the others. We didn't yet a specific answer from Hr. 
Finch. He wanted to study it further. 

Q Subsequent to the April meeting in Thoinasvillo 
with Mr. Finch, did you have another mooting? 

A Yes. 

Q When? 

A The next meeting that I remember was the one that 
v;as in June, June 30/ July 1 and July 2 where we mot down in 
Sea Island on the 30th of June and wo were at Sea Island 
on the first of July and then on tho morning of the 2nd of 
July we flew up to Winston-Salem. 

q Who was present from Armstrong at the meeting at 

Sea Island starting the 30th of June? 

A Mr. liinns and Mr. Banzhaf and myself. 

0 Who from Thonasvillo was present? 

A . Mr. Finch/ Mr. Thrower and Mr. Donnelly or rather 
Mr. Doherty, and I believe that is all. I don't remember 
anyone else from Thomasville being present. 

C briefly what were the conversations between you 

SOUTHERN OISTRIf.T COURT REPORTERS. U S COURTHOUSE 
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gentlemen at that tine? 

MR. LESCIi: Game objection. 

THE COURT: Game ruling. 

•J Who said what? 

A Well, at this time wc wore down to where* it 
obvious that Thomasville was really serious about netting 
together so we talked specifically about how we would put 

these two companies together. 

I outlined what I thought was a fair basis for 
evaluating their stock in relation to our stock. 

One of the things that cane into the picture was 
the fact that U. G. Plywood Champion Paper had acquired 
Drexel and that set sort of a pattern as to the premium 
price that the acquiring company would have to pay to get 
the acquisition. 

0 This is part of the conversation? 

A Til at i3 right. 

In other v;ords, Mr. Finch said that he could not 
face hi 3 stockholders if lie didn't have as favorable a 
proposition as the Drexel people got from U. G. Plywood 
Champion Paper. 

Go we went on and a good part of the conversation 
was what would be the right ratio of Thomasville stock to 
Armstrong stock and then we also lino a very long discussion 
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about the question of the management because Mr. Finch tried 
to sell us on the idea that Mr. Thrower should become an 
Armstrong director and an officer and we told him that that 

was not possible. 

Mr. Finch would be a senior vice president of 

Armstrong and a director of Armstrong. 

THE COURT: All right. This is getting into 

rather detailed areas. 

Q On the occasion of that visit was an informal 

agreement made to merge? 

A Yes. 

Q Thereafter I understand that you went to Winston- 
Salem on the morning of July 2? 

A Yes. 
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Q Briefly what happened there? 

A Well, we shook hands. I shook hard3 with 
Mr. Finch at two o'clock on the morning of the 1st of 
July or rather the second of July, I am sorry, two o'clock 
that morning. Wc got up at 7 o'clock and went to 
Winston-Salem to really put the nuts and bolts together. 

In other words, from my point of view the deni 
was cloned at that point. Wo had all the legal things 
to go through. In other words, the question of what we 
had to do to arrange for a stockholders' meeting. We called, 
Mr.Binns and I, he called half of our directors and I 
called the other half to let them know and be sure that 
they agreed as to what wc agreed to. We not in the lav; 

office of Thonasvillo's lawyers. 

THE COURT: That is enough. That becomes mere 

or less cumulative anyway. 

o Subsequently tien the mornor was consummated 

when? 

A Well, as I recall, the final consummation was 
on November 1. In other words, we had to go through all 
of the preliminaries of issuing oro>rv statements and 
getting SEC approval and getting auditors in to approve 
these figures that were in because we didn't have an 
audit and all this detail. 
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Q Mould you tell ua, on of July-Auqust 10CC, 
what was your opinion as to the capabilities and 
proficiencies of Mr. Banzhaf? 

MR. LKSCHt Objection. 

THE COURT: How .is that relevant? 

MR. PENNOYER: This relates to Mr. Samuels’ 
testimony in which Donnelly said that management 
considers Banzhaf incompetent in the acquisition field. 

THECOURT: .Sustained. You may elicit any 
conversation about Banrhaf, at least to Sarmels, if there 
was anv or negate it. 

0 Did you at any time say to Mr. Samuels that you - 
in words or in substance — questioned the abilities of 
Mr. Banzhaf in the acquisition field? 

A No. 

MR. PENNOYER: No further questions. 

Sw 

CROSS EXAMINATION 

BY MR. LESCH: V 

0 Mr. Warnock, you had a meeting with Mr. r.araukl* 

in late July or early Auqust ldCC? 

A . Yes. 

Q And at that meeting Mr. Rinns v/as present? 

A Yes. 

q And at that meeting you outlined to nr. Samuels 


03 


13 !! 
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number of companies which you said were excluded from 
the agreement? 


(40 4) 



A 

ves. 

5 

n 

And you told Mr. Samuels that you wanted those 

6 I 

rj I 

companies 

specifically excluded? 

7 

A 

Yes. 

8 

0 '1 

O 

And then, do you recall that Mr. Samuels sent 

9 

a draft of the agreement? 

10 

A 

Ye3. 

11 

Q 

And was that draft shown to you, sir? 

12 1 

A 

Yes. 

13 

0 

And that draft did not specifically exclude 

14 




any companies, did it? 

15 

1 

A 

NO. 

16 


✓ 

0 

Then vour ovm logal people went to v;ork on the 

17 




final agreement? 

18 

A 

Yes. 

19 

0 

Did you see that final agreement before it was 

20 

signed? 


21 



22 

1 

Yes. 

Q 

And that final agreement also did not exclude 

23 




any specific companies, did it? 

24 

| A 

No. 

25 

0 

No you Jcnew when the final agreement was entered 
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into that no companies were excluded from it, didn t you? 

A That is not true. The reason that I insisted 
on paragraph 4 being written as it war, was to confirm 
the understanding that we had with Hr. Samuels in the 
conversation which I testified to previously and I would 
not list the names of the excluded companies because that 

would imply they would be the only ones. 

I made it clear to him that under no circumstances 

was he to approach any company without first netting our 
permission to do so. If I wore willing to put in 
specific companies, this would make the rest of the 
situations a global contract which I would not permit 
our people to sign. 

TITE COURT: Do you contend that under this 
contract that the Defendant Mrstrow hero obliged to 

negotiate as to the acquisition of any company that 

Samuels came in with? 

MR. LESCH: Certainly not. 

VThat I do contend is that this contract nave 
Mr. Samuels a blank check to negotiate with any company 
and certainly in the furniture fields and I rely on the 

language of the contract itself. 

TT!E COURT: I am not sure that that i3 a 
permissible inference from the contract but go ahead. 
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Exhibits I, J, K and L come from? 


THE COURT: Didn't you ask him that before on the 


voir dire? 


MR. LESCH: Your Honor suqqostcd that I 
might inquire into the origin of the agreements. 


now? 


THE COURT: You want to adont the 3 amo questions 


MR. LESCH: No. 

THE COURT: Then get a now question before you 


go ahead. 


MR. LESCH: I don’t think I asked that question 


on the voir dire, your Honor. 

THE COURT: Whatever you asked before is in the 

record. I don't think you need to repeat those. If you 

have some new question, go ahead. * 

Q Do you know where those exhibits come from, 

Mr. Warnock. 

THE COURT: Take them separately. 

THE WITNESS: This Exhibit Y. came from our 
Armstrong staff and that is all. The other three exhibits, 
X, j, and K, I can't swear that I know whore they cane from. 
q Do you know whether they cane from the Armstrong 


files? 


THE COURT: Tie testified ns to that, hasn't he? 
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MR. LESCH: No, ho hasn't, your Jlohor. 

THE WITNESS: I can't rw eai they came from the 
Armstrong files. 

MR. LESCH: I move that tills evidence or 

exhibits be withdrawn. 

THE COURT: What do you say, Mr. Pennoyer?’ 

It looks like a deficit in proof. 

MR. PENNOYER: I understood that he knew that 
they were collected by the acquisition committee. 

THE COURT: You heard what he said now. 

I will defer on this and you may examine 
him on redirect and then I will decide it. 

Anything else now, counsellor? 

Q Mr. Warnock, when Mr. Finch's company, 

Thomasville, was merged into Armstrong, did Mr.^ Finch 
and his family become the largest stockholders of 
Armstrong, to your knowledge? 

A I believe they did. I didn’t make a specific 
check on it, but I believe they are. 

THE COURT: Are they stockholders now? 

THE WITNESS: Yes, they are. 

. * • . t • • 

. Q In approximately January 10, 1967 you had a 
telophone conversation with Mr. Finch, is that correct, sir? 
THE COURT: January what? 

!»out hern oistrict count hcpomii.I'V count nouiL 

FOI FV SO'IAPF, NKW YORK M Y O' 1 







jqsg 0 


Warnock-crosn 


[409] 

MR. LESCH: January 10, 1967. I believe the 
witness testified that it was approximately four day3 
after January 6. 

TIIE COURT: Is that date substantially correct? 

THE WITNESS: I can't identify the exact date. 

It was after Mr. Finch had been at the Chicago 

market. 

TnE COURT: You said about four days after. 

THE WITNESS: That would be my recollection of it. 

THE COURT: Ho concedes that. 

0 will you toll us again what Mr. Finch said to 
you at that time and what you said to him? 

I 

A Well, Mr. Finch said to me that while he was 
at the market in a showroom — and T got the impression 
it wasn't hi 3 own showroom but I may be wrong but the 
impression I got was that he was not in his own showroom, 
that a man naned Samuels came up to him and said he was 
representing Armstrong. Mr. Finch said that I couldn t 
understand that so I brushed it aside and didn't talk to 
him about that because in view — 

. TIIE COURT: You don't need to say because. 

THE WITNESS: He said that in view of the 
understanding that you and I had when I was in Lancaster, 
Finch was in Lancaster, I couldn't believe that this man 
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was telling the truth when he said that he was representing 
Armstrong. I in turn assured him that this man was not 

representing Armstrong. 

TIIE COURT: Yos, you testified as to that. 

I don't know that counsel wants the witness 


to repeat the conversation. 


q You told him that he v/as not representing 
Armstrong and you gave him two reasons for that, did you 

not, sir? 


I 

I 


A Gave Finch two reasons for it? 

Q Yes, sir. 

THE COURT: Just yes or no. 

TIIE WITNESS: I am not sure whether I did or not. 

I v/as upset by this thing — 

THE COURT: Never mind about that, hid you snv 

something and givo him a reason? 

THE WITNESS: I assured him that this nan v/as 

not representing us and I am confident that Y did mention 
the two reasons. I know I told him that at the outset 
when we made the contract with him that it was very clearly 
understood that Samuol3 was not in on any dealings v/e 

would have with Thomasville. 

0 Did you also givo him as the second reason that 

Mr. Samuels had been terminated on Sunday? 
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C'iO 


I think I did. 


q Is it now your best recollection that you did not 

give him that reason at that time? 

A My host recollection in that 1 did hive hire that 


reason. 


10 ' 


17 ll 


q Did you say to him at that time, sir, that'he 
had been terminated on Sunday aid that war, effective 
immediately when he was spoken to on Sunday. 

A My understanding was that it was effective 


immediately. 


the COURT: Did you tell him that? 

ran SITNB88. 1 don't know that I wont into that 


detail, your Honor 


q Didn't you know, Mr. Warnock, that any termination 
notice under the agreement was onlv effective after 30 
days? 

A The understanding — 

THE COURT: In the written agreement? 

MR. LESCH: Ye3. 

THE COURT: Answer the question. 

THE WITUESH: It didn't enter my mind at the 
time. I thought we had an understanding that when we 
told him the contract was terminated and indicated to him 
ha was not to make any more contact*, no natter who it van. 
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Q Whatever, it had been terminated on the prior 

• ! 

Sunday? 

A Yes. 

0 before Mr. Samuels' agreement had been terminated, 
had you had any conversation about termination of the agree¬ 
ment with anyone at Armstrong? 

A Yes. We— 

q Will you tell me with whom, sir? 

A Danzhaf and Binns and I and I assume Donnelly. 


I'm not— 


THE COUBT: I can't hear what you say about Don¬ 


nelly . 

THE WITNESS: I beg your pardon, sir. 

A Binns and lianzhaf and I. I can't be sure whether 
Donnelly would have been on the conversation or not. 

Q Was this one conversation at which Binns and 

lianzhaf wore present with you? 

A At least one. I can't testify to more than one. 
q can you tell us the substance of what was said at 

that time? 

A well, we reviewed Samuels v;ork with us and con¬ 
cluded that we were not getting anyplace, and that wo, in 
fairness to him. and ourselves, should terminate the 
relationship. 
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gawe 2 
Q 

work that 
A 


Q 

A 


Warnock - cross 

VJg re there any particular aspects of Mr. Samuels' 
you reviewed? 

I don't remember ony-- 

I 

THE COURT: I don't know what that question W'tns. 
Did you discuss Thomasvilie? 

Mot in this context, no. 

Samuels was never in on the Thomasville transaction 


in my mind whatsoever. 

MR. L2SCH: I move to strike that. 

THE COURT: Yes, strike that. Just answer his 
questions. That will keep you busy just to do that. 

Q After you had this telephone conversation with 
Mr. Finch, did you ask Mr. Donnelly whether he had, in fact 
sent this termination letter to Mr. ; amuels? 

THE COURT: Just yes or no. 

A I didn't ask him. He told me. 
q no told you that he had? 

A Yes. 


MR. LESCU: I have nothing (urthor. 
THE COURT: Any redirect? 

MR. PENNOYER: No, your Honor. 

THE COURT: You arc excused. 


(Witness excused.) 

THU COURT: 13 Binns the next witness? 
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t ftis) 

gav/e 3 L. — 1 

HR. PENNOYER: Yes. 

TiIE COURT: Suppose wo take the recess now. 

(Recess.) 

THE COURT: Call the next witness, please. 

HR. PIJNHOYER: Mr. Uinns, please take the stand, 
j A M ES 11. B INNS, called as ca witness 

by the defendant, having been first duly sworn by 
the clerk of the court, testified as follows: 

DIRECT EXAMINATION 
BY MR. PENNOYER: 

q Mr. Binns, what is your position with the Armstrong 
Cork Company today? 

A I'm president and chief executive officer. 

Q As of 1966 and 1967, what was your position? 

A I wan senior vice president of the company and the 

director. 

q Were you a member of the Armstrong acquisition 

evaluation committee? 

A I was chairman of that comi'Lttcc. 

q who designated you chairman? 

A Mr. Warnock, who was then president. 

Q Did you yourself designate a sub-committoo to do 

with furniture? 

A I did. 

SOIJTMCMN Oisrmt r COURT H£ PONT CMS Hi f QUHTMOUSl 


rni r y somawf, ni w vnnn n v 


i n r »»,mo 









-451- 

1 

gawe 4 

Dinns - direct CjliD 

2 

Q 

Who did you appoint to head that? 

3 

i 

A 

| 

Mr, Banzhaf. 

1 

4 

Q 

Do you remember the approximate date of that 

1 

5 

designation or appointment? 

6 

A 

I would say the committee was formed in 196 5 and tili 

7 

was very 

early in the comnittee 1 3 activities. 

8 

n 

Did you ever meet Hr. Samuels? 

8 

A 

Yes, I did. 

10 I 

Q 

How many times have you net him face to face? 

11 

A 

Twice, I believe. 

12 

0 

How many conversations have you had with him othor 

i 

13 

| 

than face to face conversation? 

14 

A 

None. 

15 

Q 

None? 

16 

A 

* 

None. 

17 

U 

All right. 

18 


Til'd COURT: No telephone conversation? I 

19 


THE WITNESS: No telephone conversation. 

20 

Q 

When was the first noetino that you hod with fir. 

21 

Samuels? 


22 

A 

July 22, I960. 

23 

Q 

Where was that? 

2-1 

A 

In my office in Lancaster, Pennsylvania. 

25 

o 

At the Armstrong plant? 
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t 


gawc 5 


Dinns - direct 


Cut] 


12 ! 


A That’s correct. 


0 Was anybody else present when you net hin? 


A Mr. Donnelly introduced me to Mr. Samuels. As 
I remember, Mr. Donnelly loft Mr. Samuels and me alone in 

my office. 

Q Did you then have a discusrion with Mr. Samuels? 

A I did. Mr. Samuels— 

THE COURT: Wait until he asks you the quesci^n. | 

Q Who said what? 

| 

THE WITNESS: I'm 3orry. 

A Mr. Samuels had been brought to our attention 
through Mr. Donnelly's connections with one of the ban^-.s ns 
a nan who had some experience in acquisitions. 

MR. LESCH: I object to this, your Honor. 

1 

TlIE COURT: Strike that. 

You are asked to tell first what Samuels said and j 
then what you 3 aid. 

A I first asked Mr. Samuols to describe how he worked, 
how he approached what his job was, how he approached 4 1-. 

I then described to him our company. I i 

that we yere in the packaging business, we were m the 
building products business, that we were in the flooring 
business and that wo wore in industrial specialties. 

I said that we wore looking at acquisitions in 


I! 
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1 

gawe 6 Uinns - direct £.4ic] 


2 

this entire area. 


3 

I told him that the acquisition committee had 


4 

been quite active that we had been working with other peopl 


5 

like Morgan Guaranty. 17c had at least four Meetings with 


6 

1 

Morgan Guaranty on particular acquisition possibilities. 


• „ i 

1 

i 

I said we wore very knowledgable in two areas 


6 

particularly that we were interested in. One was furniture, 


o 

one was carpet. 


10 

I said specifically that I doubted that he could 

• 

• 

n 

give us much help in either of these. I said how do we 


12 

go about this? Suppose you say,well, I have discovered 


13 

somebody and wc are already working on it. Samuels srio 


14 

there's no problem at all in that. 


15 

Obviously if you are in first, then I can't help 


16 

you. ' 

j 

«r 17 

I specifically told him th.it lienerdon, Thomaoville 

f 

18 

Drexel were excluded from anything that he could help us on, 


19 

that we already had things going in those particular areas. 


20 

I also told him that in Canada we were very close 


21 

to an acquisition with a Britain carpet company. 


22 

Samuels then suggested, what about Mohaoco? 


23 

A 3 Mr. Warncck has repeated, we explained to him 


2*1 

that we wouldn't consider Mohnsco because of their siz^. 


25 

0 I 3 that the entire conversation you had with hi" 
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gawe 7 Binns - direct 

that day? 


THE COURT: The substance of it. 

A The substance, yes. 

q Thereafter, did you go anywhere with Hr. Samuels? 
A We went to lunch at the Lancaster Country Club. 

0 Did you have further conversations at the country 


club? 

A Yes. 

Q With Samuels? 

A Yes. I think we had more of the same. He 
described some of his experiences. One in particular that 
I remember was—had to do with a negotiation that no had 


been working on to sell Ozite. 

THE COURT: I think we can skip that. 

Q Was there a second occasion when you'ha* - , a talk 

v/ith .Hr. Gamuels? 

A I was present when ho care back. 1 thin.: it was 

the 10th of August. 

At that time— 


q Did you meet him at that tine? 

A • I did meet him. 

Q Did you have a discussion with him? 

A I introduced him, as I rcrxrvbcr, to Hr. lianzhnf 

and to some other people with whom ho would bo working. 
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gav;e 8 Linns - direct \3 2 3 

Q Did you have any discussion with him besides the 
introduction? 

A Hot really. Wait a ninute. I forgot even on^ 


thing. 

In our first conversation— 

Q This io now the July 1. 

A This is going back to July 22. 

When we we re 3?.ying how do you work, I said, do 
have a contract form? I said, we arc a little loary o) 
"finders" because we have been active' in these fields 
and we wouldn't want to get involved if you are claiming 
something that really wc had already boon working or.. *>e 
said, I don't work with a contract, I just shake hands. 

I said v/c would want something more than that. 

So at that tine he agreed to submit -to us a con 
tract which subsequently he did. As 1 rci'cmbcr, wo revin 
it and sent it back to him. 

Q All right. 

This discussion that you have just nentioned-- 

TUE COURT: On or about August 10 I thought. 

. MR. PENNOYER: He went bad: to July. 

THE COURT: Are you through with July 22? 

TiiE WITNESS: I an, sir. 

THE COURT: Let’s get op to August. 
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yawe 9 3inns - direct 0 2 0 

Q In the August one I think you already testified 

that you introduced him to Mr. Banzhaf? 

A Mr. Banzhaf and I'r. not sure that I didn't intro¬ 
duce him to Mr. Painter and perhaps Mr. Hi lie.. 

q Did you have a discussion vith Samuels apart from 

introductions to these gentlemen? 

A I really didn't. 

Q All right. 

Since then have you spoken to Mr. Samuels? 

A I have not. 

Q All right, 3ir. 

VJhen did you first meet Mr. Finch? 

A I first met Mr. Finch on January 4, 1967. 

Q Where was that? 

A In Greensboro, the Greensboro Air Port. I f.l” ■ 

down with Mr. lianzhaf in our company plane to pick up Mr. 
Finch, Mr. Jennings and Mr. Doherty who were coming to 
Lancaster as our guests. 

0 Did you attend a meeting at the Wachovia Can;; in 
North Carolina on October 18, 1966? 

A I did not. 

Q All right. 

Go your first meeting with Mr. Finch then was on 

January 4? 
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1 

2 

3 





6 





11 

I 

12 I 


14 


15 



17 

18 


19 

20 
21 
22 


23 

24 

25 


cj awe 10 liinns - direct G 2; w 

A Yes, It was. 

Q Did you have conversations with Mr. Finch or 
any of his group from the Thomasvilie Furniture Industries 
on the 4, 5 and 6th? 

A Oh, yes. 

THE COURT: Thi 3 is 4, 5, and 6 of January '67? 
THE WITNESS: Yes. 

THE COURT: Put it into your question. Otherwise 

it is vague. 

MR. PENNOYER: '67. 

A There was no secret that-- 

TliE COURT: Hover mind. You have answered the 

question. 

Q Were you with Mr. Finch during that period of 


time? 


A Wo were—we had invited Mr. Finch to Lancaster 
hoping to convince him that he should merge with Armstrong. 
Our conversations with Mr. Finch were entirely along the 
lines of why we felt that Thomasvilie, Armstrong merger woul 
be a good thing for both companies. 

Q All right. 

Were you personally present with Mr. Finch during 
these conversations? 

A I was personally present and personally tailing’ par 


1 
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gnwc 11 binns - direct \i^ J J 1 

in the conversations during the entire three days. 

Q All right. 

Can you tell us what conversations you had with 

I 

him briefly on thc4th of January? 

A The 4th of January— 

Mil. LE5CH: Same objection, also on the ground it 

is cumulative. I 

THE COURT: Overruled. j 

I 

A The 4th of January the conversation was really 
getting acquainted as we were flying up in the plane. 

THE COURT: V7as there any conversation which v/ns 

not in the plane? 

THE WITNESS: Oh, yes. We had dinner and we had 
cocktails that night. We were together until about 10 
o'clock when he went to the hotel. Wo picked him up the 
next morning— 

THE COURT: Can you elicit in general what thin 
was all about without going into detail since there had 

been other witnesses? 

THE WITNESS: The whole point— 

THE COURT: Let him a3k you the question. 

Q Were you presnnt in Court whon Mr. Warnock testi¬ 
fied on the conversations that he had with Mr. Finch curing 
January 4, 5 and 6 of 1967? 


0*3 
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1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Binns - direct: 


Cbil 


gave 12 

A I was. 

q Do you agree with the conversations as described 

by Mr. Warnock? 

I 

A I do. 

Q Good. 

Subsequent to that mooting in Lancaster with Mr 
Finch, did you receive any calls from anybody regarding j 

Mr. Samuels? j 

I 

A I did not, no. 

o Did you have any conversations with anybody in 

your organization concerning Mr. Sxm-ln? I'm firing s r cri- 
finally— 

THE COURT: Just yes or no. 

A Yes. 

o vJhen did that occur? 

A Sometime shortly after Mr. Pinch had left Lnnonrtc 

which would be on January 6, Mr. VJarnnck called me— 

THE COURT: IJever mind what he said. 

Q The next question is: blunt did Mr. Wo mock any 

to you? 

MR. LESCil: Objection. 

THE COURT: Sustained. 

q Did Mr. Warnock at that time give you any instruc¬ 
tions-- 
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gawe 13 “inns - direct 

I1R. LESCH: Objection. 
q —regarding Samuel3. 

THE COURT: Warnock was president. 



A Yes. 

THE COURT: What wan yovr position? 

A Senior vice president. 

THE COURT: I will allow it. 

Did Warnock give you any instructions about 


Samuels? 

THE WITNESS: He did not give me instructions. 

said that he— 

MR. LESCH: Objection. 

THE COURT: All right. The answer is no. 

THE WITNESS: No. 

THE COURT: That's not objected to. 
q subsequently did you have any meetings with Mr 

Finch? 

A Oh, yes. 
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gwsg 1 

0 


Binn3-direct 
V7hcn wao the next one? 



A The next meeting was in — I think it was 
April 27. 


Q Where? 

A At the Barclay Hotel in Philadelphia. 

THE COURT: Do vc have to no through all this 

again? ; 

MR. PENNOYER: I think it's important, your 


Honor. 


THE COURT: All right. There are certain 
questions of credibility here. 

All right, go ahead. 

I will await any objection. 

Q Who was present at the Barclay Bank meeting? 


A Barclay Hotel. 

Q Barclay Hotel meeting. 

A Mr. VJarnock, Mr. Finch and r.yself. 

MR. LESCII: T object to thin on the ground it’s 


cumulative. 

THE COURT: I will allow Jt. 

Make it as short as you can. 

Q Briefly, what was the substance of the 
conversations between the three of vou at that time? 

A Discussions of why Armstrong and Thomasvillo would 
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FOLEY VjiiAWC, NEW YOU K. II Y '<> > 






-462- 


G 27 D 

gwsg 2 Binns-direct 

make a good combination, 
q All right. 

Did you hear the testimony of Mr. v:arnock on 

that subject today — 

A I did. 

Q — in court? 

A I did. 

Q Do you agree substantially with that? 

A I do. 

Q All right. 

Subsequent to the Barclay Hotel meeting in 
April of '67, Mr. Finns, did you have any further 
conversations with Mr. Finch? 

A Yes. 

q When next? 

A Next when we wore invited by Mr. Finch to 
come to Thomasville. I think it was August 24 and 25 of 

1967. 

Q Who went? 

A Mr. Warnock, Mr. Banzhaf and myself, 

o Did you have discussions with Finch at that tine 

. A We did. » 

0 In Thomasville? 

In Thomasville, in his o r fiec and at his lion?. 


A 
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9 2 Cl 



1 

gwsg 3 Binns-diroct 



2 

'»* ¥ K * *■ 

Q. Briefly, what was the subject of the 



3 

conversation there? 



4 

| 

MR. LESCII: Same objection, your Hover. 



5 

THE COURT: Same rulinq. 



6 

A Well, again the conversation was Armstrong anrl 


7 

Thomnsvillc should get together. 


8 

Mr. Finch had also said -- 


9 

Q Who was saying that? Who said that? 


10 

A Armstrong, Warnock, Binm, Ilanzhaf; Thomasville, 

1 

11 

' 

1 

Mr. Finch. Mr. Finch had invited us down so that we could 


12 

rccet and bo not by his key executives. 


13 

He had a cocktail and dinner party at his homo. 


14 

introduced us to hi3 key executives. 


15 

Q Right, sir. 


16 

Again, how was that meetinn left? How was the 

1 

1 

17 

subject of possible affiliation between Armstrong and 

1 

! 

18 

Thomasville left at that time? 

1 

19 

A It was left that they would have a final 


20 

discussion and would advise us. We left feeling that this 


21 

thing was pretty well set. 


22 




Q All right. 


- • 23 

Did you have a subsequent conversation with 


24 

Mr. Finch? 


25 

A I did. 
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Q When? 

A Sometime in early November Nr. Finch called and 
talked to me in Mr. NarnocI:'a abnense — 

MR. LESCII: Sane objection, your Honor. 

THE COURT: Overruled. 
q What did he 3 ay? 

A He 3 aid that after a great deal of consideration 
he had decided not to merge at thin tine. 

Q What did you 3 ay? 

A I said I was very .sorry and that I hoped 
if he reconsidered — he said ho would. He said, if I were 
to merge with anybody, I would meroe with /ormstrong. 

He said, T decided to go it ourselves. 

0 After that November phone conversation did you 

✓ 

have any other conversations with ’ r. • *ech? 

A I did finally on May 6, I'H'.n. 

Q Where? 

A At his home — actually at tho airport first 
in Sea Island, Georgia. 

O Who was present at that time from Armstrong? 

A Mr. Banzhaf and his wife and my wife and I were 

invited down to the Finches. 

THE COURT: Off the record. 

(Discussion off the record.) 
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2 
3 

4 ' ! 

5 I 

6 

7 

8 
9 


gwsg 5 Pinno-diwct 

Q now long did you spend down there on that 

occasion? 

Do we have a date yet on that? 

A May 6 I think it is. 

0 All riaht. 

How long were you down there that tine? 

A 'A ro days. 

q Two days? 


GfScT} 


10 I 

A 

Yes. 


11 j 

1 

Q 

Briefly, what was'the substance of discussions 

1 

12 ! 

at that 

time with Hr. 

Finch? 

13 li 


MR. i,escii : 

S ante ob i ec tion. 

14 |j 


THE COURT: 

Sane ruling. 

• 1 

15 ! 

- i 

A 

The substance of discussions wore then that 

i 

16 1, 

Mr. Finch had decided 

that he wanted to merge with 

17 jj 

Armstrong. 


18 j 


THE COURT: 

He wanted -- 

19 j 


THE WITNESS: To merge with Armstrong. 

20 

I 

1 A 

(Continuing) Wo were talking the mechanics 

21 

|| 

1 of how 

wo were going 

to go about it. 

22 

1 

THE COURT: 

All right. You don't noed to go 


23 

24 

25 


over that, I guess. 

o Winn vms the iwct talk you hod with Hr. Pinch 
after the Hay 6 meeting? 
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, Binns-direct 

gwsg 6 

R The next talk wee when he brought his key people 
to sea island and Mr. warnock and Mr. n m thaf and I went 
down to make the deal. 

q you heard Mr. Warnock on that sublet today? j 

^ That was about June 30. 

0 no you agree in substance vith what Mr. Warner, 
said in describing the discussions at that last pasting! 

A I do. 

THE COURT: All right. 

0 i would like to read to you a few guestions and 

• ^ f,t r in thin trinl 

answers from the examination of Mr. ■ 

I starting at page 97, line IS. This is Mr. Samuels. 

1 "Q no you recall on cne of the visits before you 

, infiG being brouqht into 

Signed the contract dated August 25, i960 

Mr. ninns’ office hv Mr. nonnelly? 

. A I might have been. I don’t remember exactly. 

I think he came late the room where we were sitting. 

..g isn’t it a fact that Mr. Binns told you 

on that occasion that ThomasviUe was a matter that they 

, ..if «nd VOU worn to have n^ 
would, Armstrong, handle it.? 

part of it? ... 

. i. t ne vnr discussed 

"A ' Absolutely not. i 

Thomasvillc with Mr. Binns, that in, to the 
wrote him the letter asking for a commission on it. 
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C«?3 


gwsg 7 


Binnn-direct 


"Q But you 3 ay that the v>ord or the name 


17 li 


Thomasvilie was first mentioned by you? 

"A That i3 right. 

"Q In the discussions with Armstrong? 

"A That is right. I mentioned it at the table 
in the country club when we had lunch and Mr. Binns didn t. 
react to it at all." 

Now, 3 ir, is it true that Mr. Samuels first 
brought up the name Thomasville in your presence? 

MR. LESCH: I object to thin. 

THE COURT: Let him finish hi3 question. 

MR. LESCH: I thought he had finished. 

THE COURT: Restate your question, please. 

Q Is Mr. Samuel 3 correct in stating that he 
first brought up the name Thomasville in your presence 
MR. LESCH: I object to this. 

A Ha ~ 

MR. LESCH: I object to this, your Hohor. 

THE COURT: It's a question as to form. Read 

the question. 

(Question read.) 

THE COURT: Sustained as to form. 

You nav ask him if he. did bring it up at this 

occasion in Sea Island. 
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gwsg 8 Dinns-direct 

MR. PEMNOVER: All right, your Honor. 
q Did Mr. Samuels bring up the name Thomasville 

in this occasion in your presence? 

A He did not. 

0 And did you? 

A Not at the meeting that he'n referring to,• 
at the previous meeting. That had been covered at the 

July 22 meeting. 

HP.. LESCH: I object to that. 

THE COURT: Strike that cut. Ilo said it wa.. at 
a previous meeting. 

q Lid Mr. Samuels first bring up the name 
Thomasville at the previous meeting? 

A He did not. I did. 

q To your knowledge, did Mr. Samuels ever 
| arrange any meetings between Armstrong people and 
Thomasville people? 

A Ho. 

MR. rEHNOYER : Ho further questions, your Honor. 
THE COURT: Cross. 

CROSS EXAMINATION 
BY MR. LESCH: 

q Did you nay you met Mr. Samuels on Julv 22, 1^6? 
A July 22, 1966. 
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1 

Cht] 



gwsg 9 Binns-direct 



2 

THE COURT: Where wq 3 that again? 



3 

THE WITNESS: In Lancaster, Pennsylvania, in 



4 

my office. 



5 

Q That was the occasion whore you told Mr. Samuels 



G 

to stay away from Thomasville? 



7 

A I told Mr. Samuels the whole set of ground rules 



8 

under v/hich wo would work. 



9 

0 Including staying away from Thomasville? 



10 

A Including saying that v/e wanted no help with 



11 

Thomasville, with Drexall or with Horendon. 



12 

Q Isn't it a fact you never met Mr. Samuels 



13 i 

until August 10, 1966? 



14 

A No. He was in my office on July 22, 1966. 



15 

Q Let me show you this letter dated July 13, 


IP 

16 

1966, and ask you whether vou saw this letter -- 



17 

l 

THE COURT: What exhibit? 


. . 

18 

MR. LESCII: Exhibit 10 for identification. 



19 

Q — before you met with Mr. Samuels on the 22nd? 



20 

A I don't think I have ever s^en that letter. 



21 

MR. LEECH: May wo have this marked for 


. 

22 

identification, please. 


XXX 

' 23 

(Plaintiff's Exhibit 22 marked for identification.) 



24 

0 I show you Exhibit 22 for identification. 



25 

Mr. Binns, and I ask you whether you saw that before your 



\ 

• vi't v »tr rr»j nt r t mi t rmiviT • • » "inion'i 
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gwsg 10 


ninns-dirocfc 


meeting with Mr. Samuels on July 22, 


[435] 


T,IE C0 ' mT: . t. not in evidence. 

A I don't recall it. 

! 

0 von never saw thin document cither? 

A I don't recall it. 

the COURT: That leads to a situation where 
ono party or the other mipht care to offer it in evidence. 
SO that wo Will know what ho la denying. 

THE WITNESS: These are not addressed — 

THE COURT: Wait. 

THE WITNESS: I'm sorry, y„ ur , !onor . 

THE COURT: That's u„ to counsel. 

. Go ahead. 

hr. LESCH: I don't have any foundation to offer 
thin. I will be happy to show it to Mr. Pennoyer. 

(paU3G.) 

THE COURT: You don't have to offer it. it's 

Up to one or the other of you. 

MR. PENNOYER: 1 would ob-ject_ 

• THE COURT: All 

All right. v ou are not offerina it.. 
•MR. LESCII: I am not offering it. 

THE COURT: All right. That stands as just a 
paper that is not in evidence. 

MR. LEECH: But it has been marked for 







-471- 
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identification, so that the record in clear. 

THE COURT: Ye 3 , but that is all. It is not 

in evidence. 

(Plaintiff's Exhibit 23 narked for identification. 
Q I show you Exhibit 23 for identification and I 
ask you whether you have ever seen this exhibit before? 

A I really can't answer it. I don't know whether 

I have seen it before or not. 

q You have no recollection of that? 

A I really don't. 

q T ask you, looking at this exhibit, it doesn t 
refresh your recollection that vou did not meet Ur. Samuels 

until August 10, 19C6? 

A We net at Hr. — 

THE COURT: The question in solely literally 


what the question states. 

You'd bettor read it, Mr. Reporter. 

(Question read.) 

A I net Mr. Samuels on August — on duly 22, l or >6. 
THE COURT: It doesn't refresh your recollection 

as to any other date? 

THE WITNESS! That's correct. 

THE COURT: All right. 


v»«»T»irifM ptrYin- r rown i»» i'mmti 
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Hinns - crosp 


0 37 3 


Will you tell me how you have arrived at the date 


of July 22? 

THE COURT: How he arrived at it? 

MR. LESC1I: Yes. 

t 

THE COURT: I don't know what that means. 

MR. PENNOYER: I object to the form, your Honor. 
THE COURT: Sustained. 

Q Do you keep a diary, sir? 

THE COURT: I don't know he? you can ask for 
the involutions of somebody'3 mind, counsellor. 

Q Do you keep a diary? 

A I really do not keep a diary, no. 

Q Do you have any note on which the date July 22 


appears? 


A I have an expense account approved by Mr. Warnook 
showing that we took Mr. Samuels and Mr. Donnelly and !r. 
Warnock and Mr. Binns to lunch on July 22 and we have the 


check. 


Do you have that with you? 

Yes, indeed. 

MR. IiESCIl: May we have thin marked. 
(Plaintiff's Exhibit 24 marked for identifica¬ 


tion. ) 


THE COURT: What is next? 


' SOUTH! RN OISTRK f COUUT Hf POnTLMV U S ’ OHUTIlOUSI 
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1 

jqe 2 

Hinns - cross 

2 

Q 

You mentioned that Mr. Banzhaf had been designated 

3 

as chairman of the furniture task force? 

4 

A 

He had. 

5 

0 

Was anybody else part of the furniture task force i 

6 

other than Mr. Banzhaf? 

7 

A 

Mr. Banzhaf was a one-man committee but he use 1 

8 

a lot of 

people within the company. 

9 

Q 

He was the only one that had to do with furniture? 

10 

A 

Correct. 

11 

Q 

Weren't you told prior to the time you met Mr. 

12 

Samuels 

that he was a specialist in furniture because he hid 

13 

among other things, arranged mergers for llohasco and with 

14 

the American Furniture Company in 19‘;2? 

15 

! 

MR. PENNOYER: Could we break that down, your 

16 

ilonor? 

Objection to form. 

17 

1 

THE COURT: Sustained. 

) 

18 

Q 

Hadn't you been told that Mr. Samuels was a 

19 

specialist in the furniture industry? | 

20 


THE COURT: That is the 3 *mo question. 

21 


MR. LESCIi: I thought it was sustained as to form. 

22 


MR. PEMIJOYER: Objection. 

23 


THE COURT: Sustained. 

24 

Q 

Had you been told Mr. Samuels was a specialist in 

25 

the furniture industry? 

• 


SOIJTMf MN OISTMI' » rOURT III I'OnTTM* 
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jq e 3 Binns - cross 

A I don't think so, no. 

THE COURT: All right. 

Q Had Mr. Schmidt told you that, sir? 

A I don't know who Mr. Schott 1 1 is. 

Q Don't you know that Mr. Schrldt in an officer with 
the First National Bank who is the person v;ho referred 
Mr. Samuels? 

THE COURT: I don't know that any such question 
is relevant. 



MR. PENNOYER: Objection. 

THE COURT: Objection i 3 sunt;tned. 

MR. LESCH: I have nothinq rise. 

THE COURT: Any redirect? 

MR. PENNOYER: I would like to offer in evidence 
Exhibit 24 for identification as Plaintiff's Exhibit 24. 

Let r.ie ask one question first, if I may, your 


Honor. 

REDIRECT EXAMINATION 
BY MR. PENNOYER: 


Q 


Mr. Uinns, will you 


tell u:? what that is. Exhibit 


THE COURT: Just generally, not specifically. 
THE WITNESS: It is an cxnonse account. 
the COURT: Covering what hays? 
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iiinns 


cross 


THE WITNESS: July 22, August 3 and August 19. 

THE COURT: It may be that it doesn't isolate the 

I 

22nd of July. 

THE WITNESS: Yes, sir, it does. 

THE COURT: Offer it then if you want to. 

Any objections? j 

MR. LKSCH: No objection. 

TIIE COURT: Mark it in evidence. 

I 

Is that all you want to do on redirect^ 
MR. PENNOYER: Yes. 

THE COURT: You are excused. 

(Witness excused.) 

(Plaintiff'3 Exhibit 24 received in evidence.) 

THE COURT: Anything else? 

t 

MR. PENNOYER: I have one matter, regarding the 
Babbitt matter and that is two pages of Mr. Samuels' depo¬ 
sition . 

THE COURT: Let me ask you this: I don't know 

I 

specifically what these various exhibits on Babbitt show. 

Can you, Mr. Lesch, tell mo generally whit they show? T 
will then be oriented in these things. 

MR. LESCli: The first is the March 31, 19(57 
agreement which I believe is Plaintiff's Exhibit 4 in 
evidence. That shows, among other things, paragraph 11 
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j^ e 5 Binns - cross 

shows, that Ilr. Samuels was a finder and that Armstrong 

was obliged to pay the Cinder '3 fee. 

THE COURT: All right. The question is there any¬ 
thing hare that shows the value and the nature of the inven¬ 
tory? 


!1R. LESCH: 
THE COURT: 
MR. LE3CII: 


Yes. 

Which Exhibit is that? Where is that? 
The following exhibits. There is a 


distribution agreement entered into about the same tine. 

THE COURT: What's that number? 

MR. LESCH: That is Exhibit 5. Then Exhibits C, 

1, 8 and 9 are transmittal letters which show that Armstrong 
was paid $104,000 for inventory in addition to the $300,000 

purchase price— 


THE COURT: Do you concede that these exhibits 
show payments of $104,000 on inventory, counsellor? 

MR. PENUOYER: Yes, sir. 

THE COURT: What is the defense on this phase of 


it? 


MR. PENNOYHR: 


Accord and satisfy, secondly, that , 


the contract under which this was paid is not a purcha 

assets. It is a separate requirement. 

THE COURT: That is as a master of contract. 
Does it relate to the contract, the interpretation o*. 


r<: of 


t! 1 e 
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Binns - cross 


C«2 


jqe G 
contract? 

MR. PENNOYER: It relates back to the other con¬ 
tract but there were tvo separate contracts. 

THE COURT: The other contract, the Babbitt con¬ 
tract. 

MR. PENNOYER: The Babbitt contract basically and 
the one for which we paid the $300,000 is a purchase of tradi. 
names. 

THE COURT: What about the trademark purchase? 

Is there 3 omc compensation in the papers for that?' 
MR. PF.MNOYER: For that we paid $300,000 and that j 

is the figure. 

THE COURT: What you are Haying is that the trade¬ 
marks was in the $300,000 payment? 

MR. PLNUOYER: Yes, that was the purchase of asset 
THE COURT: Do you agree to that, counsellor? i 

MR. LESC1I: I agree the 300,000 was for the trade¬ 
mark but the March 31 agreement also refers to inventory. 

the COURT: Don't you knew ••.'aether that is so or 

not? 

• MR. PENNOYER: It is correct, your Honor, it 
doe 3 refer to inventory but it is brought under a separate 
contract. It was not an acquisition. That is the point. 
That is the first point. 


h . 
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THE COURT: Was there some agreement shown 
MU. PENNOYER: There is som" agreement. What we 
do agree is that the $107,000 figure represents additional 
monie.s wc paid for inventory subsequently. We are ready 
to stipulate a 3 to the amount, the additional amount paid. 

THE COURT: Is there any proof you want to offer -p 

I 

I 

to this claim? 

MR. PENNOYER: No, your Honor. It is all in there). 

' 

What I would like to do, we had prepared a memorandum on 
this — 

THE COURT: Is this a lav; memorandum? 

MR. PENNOYER: ’With these exhibits attached. 

THE COURT: Do you want to offer these exhibits? ; 
MR. PENNOYER: No, your Honor. I would like to 

submit this memorandum to you— 

THE COURT: Is it otherwi.ee a law memorandum but 

v/ith reference to the same exhibits; 

MR. PENNOYER: But not by Court numbers. It is 

maybe in a couple of other papers in there. 

THE COURT: You can do that afterwards. 

MR. PENNOYER: That in what I would like to do, 

your Honor. 

THE COURT: Do you rest now then? 

MR. PENNOYER: I have one matter to read from tan 

SOUTHERN DISTflH T COURT REPORTERS U.S. • OUMTMOUSC 
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1 

jqe 8 Binns - cross | 

1 

2 

Samuels deposition. 


3 

THE COUIU: Road it. 


4 

Is this from some deposition? 


5 

MR. rENNOYKR: Yes. This is iron a deposition of 


6 

Mr. Samuels taken on February 2, 1971 starting at page 116. 


7 

I first directed the attention of Mr. Samuels to an exhibit 

1 

j 

8 

which is marked for identification vhich I am not going to 


g j 

put in evidence but I directed his attention to this in it. 


10 

"I direct your attention to the last paragraph. 


| 

11 

"Answer. Yes. 


12 

1 

"Question. V.'ith regard to the Babbitt matter, T 


13 

will be expecting a call from you Inter this week. I feel 


14 

quite sure in spite of the dj fferencc in the interpretation 


15 

in our letter of agreement a mutually satisfactory conclusio 


16 

! can be found." 


17 

"Do you know what ho, and ho was Donnelly was 


18 

. 

talking about— " 


19 

MR. LE5C1I: I object to the question. 


20 

THE COURT: T don't remember the relevancy. 


21 

MR. PENNOYER: It establishes a dispute as to the 


22 

| 

amount owed. 


23 

THE COURT. You don't need to prove that. That is 


1 “ 

evidence, isn't it? 


l 

MR. PENNOYER: I believe it is. 
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jqe 9 


THE COURT: You oppose this claim, don't you? 

MR. PENNOYER: This is Mr. Samuels' acknowledging 


that there was a dispute. 


THE COURT: Will you concede that there was a 
dispute, Mr. Lcsch? 

MR. LESCi!: Samuels can't come today, yout Honor, 

because it is a Jewish holiday. 

THE COURT: Will you stipulate that if he cane he 

would testify that there was a disnuto? Offer what you 
want and I will do something about it after I hear it. 

I think what you have read you propose only on 
some basis of some dispute on it. Hov: is that relevant? 

MR. PEHNOYER: Your Honor, it is one of the ele¬ 
ments of accord and satisfy. 

THE COURT: All right. T will take it. 


question. 


MR. LESCxi: I also object to the form of the 


THE COURT: The form of the question is waived by 



stipulation. I assume it is the same kind of stipulation 
as in any deposition. 

MR. LESC1I: This is a misnomer. He is reading 

from a document not in evidence in this question. 

THE COURT: I will offer it. That objection in 

overruled. 


south™* Oisrm. T COURT nEPOUTf-m. n.% countnousr 
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MR. LESCII: He has not offered it yet. 

TIIE COURT: He will, I assume. Otherwise I will 

strike it. 

MR. PENMOYER: The question after reading was 
"Question. Do you know what he was talking 

about 

"Answer. Yes. 

"Question, what wa3 he talking about? 

"Answer. He offered me o traction of what X was 
supposed to get according to the agreement. 

"Question. When was this? 

"Answer. Toward the end of December or the early 
part of January. Since the matter didn't amount to nuen 
I didn't make any deal of it. I just let him have it hie 
way. At least I wanted to let him know what the agreement 
reads that I am supposed to get. 

"Question. 13 that the extent of the difference 
in the interpretation of the letter of agreement that Mr. 
Donnelly referred to? 

"Answer. I don’t know of. any difference in the 
interpretation. The agreement is firm and definite on the 
percentage cf commission that I am to get so I have no idea 

what he is talking about. I didn't oven pay any attention 

« 

to it. I told him I just wanted to get what the agrc«nen< 
said." 
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jqsg 1 

TIIE COURT: Have you got the paper marked at the 
deposition? 

MR. PE'INOYER: I think wo can acrree it was 
marked for identification bv the plaintiff. 

TIIE COURT: In this case? 

MR. PENNOYER: Yes. 

THE COURT: But not offered? 

MR. PENNOYER: We objected. 

THE COURT: I want it in. 

MR. PENNOYER: I want a portion of it in. 

THE COURT: Indicate what po-'tion you want in. 
Why don’t you want all of it in? 

MR. PENNOYER: Only a portion relates to this. 

THE COURT: Is it in quotes? 

MR. PENNOYER: I quoted from — 

THE COURT: '/ill you take a nencil or nen and 
put parenthesis around the part you want to offer. 

MR. PENNOYER: We offer in evidence — 

THE COURT: Don’t read it, show it to counsel. 

Do vou object to that, onlv the part in 
parenthesis? 

MR. PENNOYER: We circled it in ink. 

THE COURT: Why can’t you do what I said? 

MR, LEECH: I won’t object if the whole exhibit 


vuitmi «n 0isrni< 1 coiihi •" ••ohm •• " " i"Oioum 
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XXX 


1 

jqsg 2 Ql'lfQ 

2 

is offered. I object to a part of it being offered 

3 

without the whole thing being put in. 

4 ! 

THE COURT: Let me see it. 

5 

The first part relates t<> the Thomasville 

6 

mattex*, doesn't it? 

7 

MR. PENNOYER: Thomas Pride, your Honor, that 

8 

is another company. 

0 

TIIE COURT: It relates only to Thomas Pride? 

10 

MR. LESCII: Our contention in that it doesn't 

11 

relate only to — 

12 

THE COURT: Let me read it nlease. 

13 

I don't see anything except about Thomas Pride. 

14 

MR. LESCII: Thi3 relates to the interpretation 

• 

15 

of Exhibit A which is the finder'3 foe agreement between 

16 

Armstrong and Samuels. That illustrated the practice 

17 

j 

that was supposed to be followed. 

18 

If they wanted to exclude Thoniasville they should 

19 

have sent a letter like that Thomas Frido letter. 

20 

THE COURT: I will admit the part in the ink 

21 

circle as Exhibit 15. 

22 

(Plaintiff's Exhibit 15 received.) 

23 

MR. PENNOYER: I didn't finish the reading of 

24 

the deposition. 

25 

THE COURT: Co ahead. I take it it's about Habbitt? 
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MR. PENNOYER: Yes, your Honor. What I read 
from the deposition is about that part that wa 3 just 
admitted. 

THE COURT: I don't understand that statement. 

MR. PENNOYER: When I started to read this portion 

of the testimony — 

TIIE COURT: Whatever you rend is in. Co ahead. 

MR. PENNOYER: I quoted that in a preliminary 
questxon to Mr. Samuels, and I continued. 

THE COURT: Read it. 

MR. PENNOYER: The top of page 117 of the 

I deposition, line 2 : 

"Q Had you any telephone conversation with 

15 Mr. Donnelly prior to your receipt of this letter — that 

is now 15 in evidence — or personal conversation in which 
you had discussed any difference in interpreting the 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 i 

14 


1G 

17 


18 

letter of agreement? 


19 

"A I had many conversations with him but there 


20 

were no discussions with respect to a difference in 


21 

• 

interpreting the letter of agreement. 


22 

"0 ^rior to vour <cocoipt of this letter then 

* ^ 


. • • . 23 

, * * * 

in your mind —" 


24 

THE COURT: What letter are we talking about? 


25 

► 

MR. PENNOYER: That portion of the one your 

V 111 i Mr IlN 111% 1 Ml • «.«,•••• 1 »• . . " • ".. 
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9 

10 


11 

12 






18 

19 

20 
21 
22 
23 
21 
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jqsg 4 



Honor admitted. 

"In your mind you had no differences with 
Mr. Donnelly in interpreting the letter of agreement? 

"A Mo, except he said I should get a third or 
a quarter of xdiat the letter of agreement says. 

"Q That was —" 

THE COURT: I am confused. 

Is this the discussion about Rabbitt or is it 


about — 

MR. PENNOYER: All together Babbitt, your Honor. 

THE COURT: Co ahead. 

MR. PEMMOYER: It goes on- 

"This was the difference that Ur. Donnelly 
was referring to in the letter of .Tanuarv 4, 1967 
and that is the one that is now Exhibit 15, thpportion 
circled. 

THE COURT: Co ahead. 

MR. PEMMOYER: "Answer Yes, that is right.' 

That concludes the reading of the Samuels' 
deposition. 

MR. LESCH: I have additional matters to read, 
your Honor. 

THE COURT: Deposition? 

MR. LEECH: Yon. 
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C 45 Cl 

Page 119 of the deposition. 

THE COURT: This is still whose deposition? 

MR. LESCli: Mr. Samuels' deposition. 

THE COURT: All right. 

MR. LESCH: "o Did you call Mr. Donnelly later 


that week? 

"A Thu week of January 4, 1967, yes, orobablv. 

"0 Do you recall the phono call? 

"A I don't recall the particular nhono call but 
I must have talked to him that week several times because 
it was the week I was going to Chicane on the Thcmasvillo 
deal. 

"Q Do you recall any phono discussions that week 
with Mr. Donnelly with respect to the Babbitt matter? 

"A Yes. 

"0 What do you recall in conversation? 

"A He called mo and told mo he wanted to pay no 
less than the percentage that the agreement specified. 

"q How much less? 

"A 2/3 less. He said that the deal amounted to 
$300,000 and he thinks I should get $300,000. I said No ' 

THE COURT: That is about the base amount. It 
isn't anything that relates to this inventory, is it? 

MR. LESCH: l’>at is the point I an making. That 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 


jqsg 6 



appears in this deposition. I want that or. the record. 

TITE COURT: Of course, objections nay be nade 
to the relevancy of questions on a deposition even thouah 
you nay be barred fron objections an to forn. That i3 
all you want to do? 


MR. LESCH: I would like to finish the readincr. 


"I said no, I want to get what my agreement 
specifies whether it's a snail deal or a largo deal, it's 
one out of many I an working on and I want to get what 
I am entitled to percentagewise." 

THE COURT: The gist of this, of course, is that 
Samuels didn't want to take what was offered and so forth, 
isn't it? 


15 

16 I 

n j 

| 

18 

19 

20 

21 ! 


22 

23 

24 


MR. LESCH: The relevance of this is as •, 
follows: They claim that this conversation followed by 

Samuels' acceptance of a check constituted an accord and 
satisfaction. This dispute that they ore referring to 
was a dispute as to whether Samuels was entitled to 
one per cent or three per cent. Samuels testified in 
this case at page 15 of the record that it was only 
after he received the $9,000 chock that he learned for the 
first time that the purchase price of that agreement was 
more than $300,000. 


25 


THE COURT: I understand vour contention. 
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1 

jqsg 7 

2 

MR. LESCH: That is our contention. 

3 

THE COURT: Anything else? 

4 

| 

MR. LESCH: I have cne more ratter, your Honor. 

5 

THE COURT: What in that? 

6 

MR. LESCH: I renew our notion to strike 

7 

Exhibits I, J, K and L on the ground there has been 

8 

no foundation laid and the only tentinonv in this case 

9 

with respect to the source of these exhibits i3 that the 

io ! 

witness, Mr. Warnock, said he didn't know where they cane 

n 

from and he didn't know whether they were from the files 

12 

THE COURT: I will consider it and reserve decision , 

1 

13 

1 

and ask the parties to brief it. 

14 

Are you through now? 

15 

MR. PENNOYER: Yes, sir — 

16 

1 

THE COURT: I an asking Mr. Lesch. 

| | 

17 

Axe you tlirough on cross or whatever it might 

18 

1 

be? 

•. 

19 

MR. LESCH: Yes. 

20 

THE COURT: Are you through? 

21 

MR. PENNOYER: Defendant rests and would like to 

22 

renew the motion made at the end of the plaintiff 3 

23 

case. 

24 

T1IECOURT: The same motion? 



23 


MR. PENNOYER: 


On the addit! on*l grounds that thoro: 
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5 

6 

7 

8 

9 

10 
11 
12 



13 

14 

15 

16 !| 

17 ! 

18 i 

19 

20 
21 
22 

23 

24 


jq3g 8 

is absolutely no evidence that Mr. Samuels performed any 
services under thi 3 contract, covered by ;his cont. ct. 
Certainly absolutely no credible evidence. His own 
testimony i 3 that he called or rathe*- that he met 
Mr. Finch \ Chicago which happened to be immediatelv 
after Mr. >it jh had been to our plant and had been proposed 
to and, I submit, your I’onor, there in absolutely 
no credible evidence — 

THE COURT: That may or may not be true. I am 
going to reserve at this time, of course. 

I want to ask a couple of miestions of Mr. bench. j 
Looking at your complaint, paragraph G, 
is it claimed that the consideration here to which the 

agreement, the ao-called finder's nnreement for short, 

✓ 

may attach is $1G0 million? 

MR. LESC1I: It's approximately ?130 million, 

your Honor. 

THE COURT: Where is the oron6? 

MR. LESCII: As follows: The finder's foe agreement 
Exhibit A — 

THE COURT: Where is the proof of the amount? 

MR. LESCH: The Exhibits 1, 2 and 3. Exhibit 2 
which, I believe, is the 10k that war. filed with the SEC 
shows that 1,909,043 shares of common stock were issued. 


25 






-490- 


2 

3 

4 


jqsg 9 

“ 0150 ShOK3 th ' ,t thE closing dat e of 

was November 1 , 1968. 

the COURT: DOOR it nhow the amount? 

MR * LFSaU KxUWt 3 - «»t we have 

1,# °0'0° S Shnr ° S “ •»"<*- — Honor , then we have 
the Hew Verb Stoch Exchange, tha ^ frQn ^ 

Times which show the closi nr. ~ • 

lnq Prlne Strong on Hovember 

1968 was 78 l/o. 

THE COURT* TSa*. 

w comen out to how much? 

NR. LE5CHs 1 90Q ,■><•■} i 

, , . ' 9/043 Shnren 78 1/8 comes 

i to $149,143,984. 

THE COURT: Do you agree with those figures, 
counsellor? 

Nhat X am puzzled abou*- i* f-iw r 

■ thl & paragraph 7. 

MR. PLNNOYER: $149,143,984? 

MR. LESCH: Yes. 

• MR - “ E ’ ,! * -- there ban been n„ y 

Pr °° f M thE di — "*««*•»* - support anv Uamage ' 

testimony but we agree that is the figure. 

■ THE COURT: I am trying to f tmI 0 , lt „bat the „ro nf 

Plaintiff ig. obviously if there is insufficient 

proof of compliance with fi> a , . 

with the contract or something of that 

sort how can plaintiff recover? t i , 

recover? I don't understand why 

this number 7 was thro™ i„. Is th ,, , . 

is that lust a surplusage or 





v+ 


17 ; 


1 -^191- 
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s °me kind of pipe drean? 

**’ LRSCH! ^ foment, ExhiM . 
three per cent 1 A ' rofe rn t 

5 II 

I TJJF. COURT • V 

6 II You don’t cl Mm 

I C l aim any f our 7 , . 

7 ' ' “*"* **«. nor cent of tho 

8 , THE C0UR7*. That a PUrC ”'’ S!! «*c 

of “ h ^ has just boe „ ° U Claim ' "*r cr: 

9 ! seated to br> 

j| is th at right? V " U<? ° f tho stock. 

II “SC/I. Mot quiN> „„. 

haV ° « •- to « nlsh .. 1 

: < 

i ™E COUP?- Tf- , 

; * rt ^9 oqrord thin. I-U 

I 149 '°oo.ooo, is that t „ ValU ° ° f **" 

-)[> , MR * tBSC,Is That was the val 

| stock. • . .. ValuG of the common 

i! TIIE C °URT: What is tho 

*• in there in 

"Wch Shows connl.t , Ptoof „ f thls 

h COIT1 PJ.eteJy the b-,„- 

( .. - y cnG ba ®ia of the c i.j m 

the ba 3e amount is „ " aln as as 

| nt is concerned? If lfr . , 

I know what you arG . i ‘* n * in ~ * don't 

y are 901 n * to do but what K 
already? 1 aVG y° 11 done 

MK * lbSCH: rt'« 1 

t S alrendv j n 

your Honor. Papers before 

THE COURT; h-hat i, th 

13 the proof? 

KR - LESC " : first of an Hl „ . 

*'»•».«« shares of „ ‘ that 

Of con,, on stock »o ro I 

10(1 appears l n «h~ I 
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10k which I believe is Exhibit 2 in evidence. Secondly, 
the fact that the closing date of the merger w*3 
November 1, 1968 also appears in the 10k v/hich is 
Exhibit 2 in evidence. 

Thirdly, the fact that the closing nrice for 
the Armstrong common stock on the Now York Stock Exchange 
was 78 1/8 appears from the New York Tines' nuotation, 
price quotations, which is Exhibit 3 in evidence. 

.The contract provides that the plaintiff's 
commission should be three per cent of the purchase price 
and it also provides that it’s based on the value of t£o 
stock issued based on the closing nrice on the Now York 
Stock Exchange. 

THE COURT: That is all there is. 

* 

✓ 

MR. LESCIT: ,T ’hat is what it is. 

THE COURT: You say that is adequate? 

MR. LESCH: Yes. In addition to that — 

THE COURT: Are thore any other claims besides 


that? 

MR. LESCH: Yes. 

' THE COURT:... What is the other claim and the basin? 
MR. LESCH: If I may complete on this point, 
and it will be one minute more, I recom izo we have taken 
the Court's time on this and I want to make it as fast an 


*aiiT*irt«N n»»T r ' T COHWT i»» Oi'U i * 


f t in ▼ nr»n*.f 


% 
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I can. 

THE COURT: I want to he certain on what 

generally har, been submitted. 

MR. LESCH: In addition, year Honor, the 

10k which Is Exhibit 2 in evidence shewn that there wore 
100,000 shares preferred stock issued in connection with 
the merger. Those shares were not listed on the Now Yor.. 
stock Exchange. In calculation of dnmnoes what we have 
done is token the col version price of the preferred into 
the common which was approximately 1.2. So based on the 
conversion price 100,000 shores of preferred stock were 
worth at least 5701,250 and that is how ve get the total 

damages. 


■.oil r ml mm fmT'MCi COUNT .. '» 

► OLEY SLMANC. NEW VOMK N.V •> ' «*" 
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THE COURT: It is the sum of the two and against t 

applied the three per cent? 

MR. LESCU: Yes, that’s exactly rignt. 

In addition to this, your Honor— 

THE COURT: You have another item? 

MR. LEECH: Yes. I want to say that the Court v 

not in the position where it has to either award Hr. 

Samuels four and a half million dollars or award Mr. 

Samuels nothing at all because there is a claim for quantum 

meruit. 

in other words, if the Court finds that Mr. Uamuslj-, 
was the first person who suggested the k o?. of the 1 hot a> 
ville merger and if the Court further finds that Mr. Samuels 
did work on that, did make certain efforts along that line .|>d 
that his services were worth something, the Court can J 1 ncl ' 
can award Mr. Samuels an amount based on the Court’s 
appraisal of the reasonable value of his services. 

In addition to that, your Honor, there \s a furthej- 
point. The agreemort provides thai it cannot be. cancel 

in bad faith by Armstrong. 

THE COURT: Yes, I realize that. 

MR. LESCU, Of course, as your Honor knows better 
than I do, that is also a matter of or,men law, that l~ that 
a party to an agreement cannot make it possible. 


southlhn Kisrm, t count ml mom t lm*, >• ’• • •>uuu.ou%l 

rni *-v Mfw yon. u v ' " ' 
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If the Court further finds on the third theory 
that this agreement was cancelled by Armstrong in bad faith, 
there again the Court could award reasonable damages up to 
and including four and a half million dollars, but it is not 
obliged— 

THE COURT: For services up to that point? 

MR. LESCU: Yes. 

I 

THE COURT: Hut not subsequent to that point? 

, 

MR. LEECH: Hot only for services, but for the 
damage to Samuels for not being able to carry out the 
agreement. 

THE COURT: I don't know whether there's anything 
there except the value of the 3ervi cm or performance of the 
contract. I don't know what you are talking about, damages 
of any other kind. * 

Wone has been proved. 

MR. leech : Those would bo the two theories, vour 

Honor. 


fioiiTurn n n«5TRif r r.ounT nr PoiiTrnv »» r . • mm t nous 

mi i y v#m* ••• Ml w v#»mk »i y i 'i / 
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THE COURT: All right. 

D ° you want to s*v *.u • 

ay '^ytbing ahout these 

n — 


r«ij 


! 

13 a 


14 

■ ■ 


„ fn , ' ' these 

I ! ° ntS? Just generally, j ; „ nt fo 

I » -a-lt to got a hi rrl ' r. 

I viov. £ iru s eye 

"*• PEK,0Vra = von- generally, vour . 

Il baslc Position in that the ’ ^ 

| - ( 0,0 C ° ntraot doesn't apoly to 

Thomas viUe .. 

-horoanvuio was ^ 

| from the very beginning. ' ’ ^ 

l y . 7 h oma3viiio wan never found 

70 atBd ° r C °~sted by thl, nlnintif, a , „ 
requires. Tn nf . h tho COn tract 

i " ° th ° r ««•. »e didn't 3uqqest the 

I firnt, he didn't arr,„ 

| arrange a negotiation __ 

h ° dWn,t d " — hy M9 own f ° r "" 

Thirdly, wo say as to 

that is pro ,, ^ ' 7U,lntu m meruit claim, 

precluded by tho omn-»- 

/ the contract and precluded by the 

law of N ew Yor> t V 

York Which says there must be an , 
in mo G nn a< 7roemcnt, ! 

the case of e finder's contract 

" an express agreement I 
THE C0URT: ««* there a moment. ' j 

Where was the contract consummated? 

Pennsylvania, wasn't it? j 

HR. PENMOYFR • r*. 

WaS 3i ° nod Ln Pennsylvania. I 

THE COURT: Which law applies or l s th , 

Came both states? ” ° *" th ° | 

HR. PEfJUOYER• r 7rt „ . . I 

we sav if'o 

73 tho "ane in both I 
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states, and we have submitted sorae cases to vour Honor 
in the trial memorandum. 

THE COURT: You submitted some Hew York and some 
Pennsylvania cases, as I recall it. 

MR. PENNOYER: Yes. 

THE COURT: Do you agree, Hr. Loach, that the 
two are the same, that is the two states? 


that — 


MR. LESCH: I believe it is the same, yes, and 


TTTE COURT: All right. Hew York State cases 


might be applicable. 

KR. LESCH: Yes. Certainly, vour Honor, there 
is no law that I am aware of that says that because there 

is a written contract a party is precluded from claiming 

✓ 

on the basis of quantum meruit. 

TIIE COURT: Anything else before I fix the tine 

for papers? 

Cenerally speaking, Mr. Pennover. 

MR. PEHNOYER: My point wan that, not that it 
has to bo a written contract, but there has to at least 
be an agreement between the parties in order to entitle 
the finder to a fee. 

THE COURT: You may bo rinht. T will consider 
your casos. Obviously T have to first determine the facts 


'.OIMM(r<N OISTHl’ » COUUT IMPOriTIH. II V ' l .11’r MOUSt 
roir y 'lO'i'Mf, ncw yon>. h.» ’ > ' ’V” 
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You have the papers, I presume, with respect 

to post-trial submissions, don't you? 

X v/ould like to have the date fixed as early 

as possible, Mr. Loach. 

Can you do it in one week? 

MR. LESCH: Your Honor, T am in a difficult 
situation because in order to try this case I obtained 
an adjournment of a trial in the State Court, which is 


10 ! 

• 

going to 

be resumed tomorrow. 

! 


T1IE COURT: 

How long are you going to bo there? 

12 

ti 


MR. LESCH: 

The Judge just adjourns it from timo 

!» 

13 

to time. 

I don't know how long- 

14 


THE COURT: 

You can have somobody else there. 

.. i 

Id j 

|! 


MR. LESCH: 

I am goina to be there certainly 

16 !j 

[I 

tomorrow 

, your Honor. 


17 |! 


THE COURT: 

All rinht. Toll me when as soon 

18 1; 

i 

as possible. 


19 1] 


MR. LESCH: 

May we have three weeks from the tin< 

20 i 

1] 

that wo 

get the transcript? 

21 | 

1 


THE COURT: 

Ho, you nnv have two weeks after 

1 

y_ 

li 

you got 

today’s transcript. I assume that will be today. 

23 ! 


All right, 

two weeks. 


October 29. 

Mr. Pennovcr, can you do it in less than a weak? 


SOUTHERN 0.STRICT COURT REPORTERS. U S. COURTHOUSE 
,Ol . V SOUARF RFW VO" M.V CO 7-ASBO 
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HR. PEHNOYER: Thereafter? | 

1 


3 

THE COURT: Yo3. 


4 

II 

l 

. • . # . • I 

1 

MR. PEHNOYER: Yes, sir. 

V 

P 

| 

5 | 

THE COURT: All right, five days thereafter. 


6 

I think counsel v;ith the comparative speed with 


7 

which this case was tried. The estimate was four days. 


8 II 

1 

If it hadn't been probably for the trouble at Bedford 


9 

yesterday, we would have finished it yesterday. 


10 

MR. LEECH: Thank you, your Honor. 


11 

1 

. 

MR. PENNOYER: Thank you, your Honor. 


12 

THE COURT: Very well. 


13 
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To the Stockholders 

of Armstrong Cork Company: 


At the special meeting of stockholders of the Company to be held on October 14,,1968, 
there will be submitted to a vote of the stockholders a Joint Plan and Agreement of Merger 
providing for the merger of Thomasville Furniti.ic Industries, Inc. into this Company. The 
merger has been approved by unanimous vote of the Boards of Directors ol both r porations. 

If approved by the stockholders of both corporations, shares of Common Stock of Thomas¬ 
ville Furniture Industries, Inc. upon consummation of the merger will bo converted into 
shares of Common Stock of this Company on the basis of seven-tenths of a share of Common 
Stock of this Company for each share of Common Stock of Thomasville furniture Industries, 
Inc. The $2,375 Convertible Preferred Stock, Series A, $50 Par, of 1 lioinasville furniture 
Industries, Inc. will be converted into $2,375 Convertible Preferred Stock of this Company 
on a share for share basis. 


Holders of Common Stock and $3.75 Cumulative Preferred Stock of this Company will 
continue to hold the same number of shares of Common Stock and $3.75 ( umulativc I ie- 
ferred Stock after the merger. 


Thomasville Furniture Industries. Inc. is a highly successful producer of household 
furniture, traditional, contemporary and modern The addition of these hues to the business 
of this Company will provide diversification and a broader market m the household furnish¬ 
ings field. They will complement this Company’s lines of resilient flooring, carpeting, ceiling 

systems and wall paneling. 


The merger is more particularly described in the accompanying proxy statement, which 
includes financial and other information concerning both corporations. 

The Board of Directors, after careful consideration, believes that 'lie merger would be 
beneficial to the stockholders of this Company. It recommends favorable action thereon by 


the stockholders at the meeting. 


September 6, 1968 


Jam i s H. Binns, 

President 


EXHIBIT 1 
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Armstrong Cork Company 

Lancaster, Pennsylvania 


NOTICE OF SPECIAL STOCKHOLDERS' MEETING 


To the Stockholders of 
Armstrong Cork Company: 

A special meeting of the stockholders of Armstrong Cork Company will l* 
held, in accordance with the By-laws of the Company, on Monday. October 14, 
1908, at 11:00 o’clock A.M., Eastern Daylight Saving Time, at die principal office 
of the Company in Lancaster, Pennsylvania. ' ’.S.A., for the purpose of considering 
and acting upon the following: 

1. A Joint Plan and Agreement of Merger dated July 2'K P68, providing 
for the merger of Thomasville Furniture Industries, Inc. into the Company. 
Information regarding the proposed merger is contained in the accompany¬ 
ing proxy statement and a copy of the Joint Plan and Agi cement of Merger 
is attached thereto. 

2. To transact such other business as may properly come before the meeting. 

Only holders of Common Stock of record on the books of the C "inpany at the 
close of business on August 16, 1968, will be entitled to vote at the n- ting. 

The enclosed proxy, which is being solicited on behalf of (he management of 
the Company, can be returned in the enclosed envelope, which requires no postage 
if mailed in the United States, 

Albert H. Siif.afker 
l / ice-Frcsid* , nt (tint Secretary 


September 6, 1968 


EXHIBIT 1 
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PROXY STATEMENT 

This proxy statement is furnished in connection witn the solicitation of pinxies by the managements of 
Armstrong Corl< Company (“Armstrong") and Thomas.ille Furniture Industries, Inc. (“Thomasville ) for 
use at special meetings of the shareholders of the respective corporations to be held on October 14, 1968, and 
at any adjournments thereof. 

Only holders of Common Stock of Armstrong of record at the dose of bm ine-s on August Id, 1968, will 
be entitled to vote at the special meeting of stockholders of Armstrong, each • hare being entitled to one vote. 
On that date there were 10,776,161 shares of Common Slock of Armstrong ouMauduig. 

Only holders of $2,375 Convertible Preferred Stock, Series A, $50 Par. and holders of Common Stock of 
Thomasville of record at the close of business of the principal transfer agent • si August 26, 1968, will be 
entitled to vote at the special met ting of the shareholders of Thomasville, each share being entitled to one vote. 
On that date there were 100,(XX’ shares of such Preferred Stock and 2,723.7'" ■ shares of Common Stock of 
Thomasville outstanding. 


MERGER AGREEMENT 


Merger 

There will be submitted to a vote of the shareholdet . at the respective meetings a Joint Plan and Agree¬ 
ment of Merger ("Merger Agreement") dated July 29, 1968, between Armstrong and I homasville, a copy of 
which is attached hereto as Exhibit 1. The Merger Agreement provides, among other things, for the merger 
of Thomasville, a North Carolina corporation, into Armstiong, a Pennsylvan ■ corporation, which will survive 
the merger and is sometimes hereinafter referred to as the “Surviving Corporation" I he Merger Agreement 
has been approved by unanimous vote at a meeting of the Board of Dirccto* - of <■ idi of the merging corpora¬ 
tions. 


Tlie Merger Agreement provides that the name of me Surviving Corporation will be “Armstrong Cork 
Company", that its corporate existence will continue under the laws of the t t 'n"iom ealth of Pennsylvania, 
and that the Articles of Incorpoiatiou and the by-laws of Armstrong as tlwv exist immediately prior to the 
merger becoming effective will be the Articles of Incorporation and by-la"'- of ine Surviving Corporation. 
Under the Merger Agreement Armstrong is obligated, prior to the effective d m of the merger by amendment 
t to its Articles of Incorporation, to establish a series of its Voting Preferred St ■■ dy such series to be designated 
“$2,375 Convertible Preferred Slack” and to consist of 190,000 shares, l'oi accounting purposes the merger 
is to be effected on a pooling of interests basis. 


Capitalization and Conversion of Shares 

When the merger becomes effc.tive, the authorized capital stock of the Surviving Corporation will he 
161,821 shares of No Par Preferred Stock, of which 161,522 shares of $3 7~ < umulative Preferred Stock 
have been established as a series, 1,500,000 shares of Voting Preferred Stock v 'llmut par value and junior 
to the No Par Preferred Stock as to dividends and assets, of which 100,OoO hares of $2,375 Convertible 
Preferred Stock will have been established as a series, and 30,000,(XX) shares 1 'iinmon Stock of the par value 
of $1.00 per share. 

At the time the merger becomes effective the outstanding shares of Common Stock of Thomasville will be 
converted forthwith into shares of Common Stork of the Surviving Corporation on the basis of seven-tenths of 

a share of the Surviving Corporation for each share of Thomasville, and l Ik .. minding shares of $2,375 

Convertible Preferred Stock, Series A, $50 Par, of Thomasville will he converted forth with into shares of 
$2 375 Convertible Preferred Slock of the Surviving Coiporation on a share tor '•hare basis. On the assump¬ 
tion that all the shares of Common Stock of Thomasville teserved for piupo > s of conversion of its shares of 
$2,375 Convertible Preferred Stock, Series A, $50 Par, and the exercise of it. -tut. opt ions outstanding as of 

— i 

J 
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June 30, 1968 (see Note 4 under "Capitalization") had hecn issued on that date, the maximum number of 
shares of Common Stock of Armstrong required to he issued in the merger would he 2,058,745 shares, or 
approximately 16% of the shares of Armstrong Common Stock outstanding as of June 30, 1968, increased 
by such 2,058,745 shares. 

Holders of $3.75 Cumulative Preferred Stock and Common Stock of Armstrong will continue to hold 
the same number of shares of $3.75 Cumulative Preferred Stock and Common Stock, respective lv, of the 
Surviving Corporation. 

The ratio of one share of $2,375 Convertible Preferred Stock of the Surviving Corporation for one share 
of $2,375 Convertible Preferred Stock, Series A, $50 Par, of Tlmniascille and the ratio ol seven-tenths of a 
share of Common Stock of the Surviving Corporation for one share of Common Stock of 'Ihomasville v ere 
determined by the respective managements of Armstrong and Thomasviile on the basis of a number of factors, 
including the earnings records and financial condition of the two corporations, the estimated future earnings of 
the two corporations, the record of dividends and prospects of dividends on the classes of stock of cacti of the 
corporations and, in the case of the Common Stock of each of the corporations, the comparative market prices 
and book values thereof. The respective ration are deemed by the Hoards of Directors of Armstrong and 
Thomasviile to he fair and equitable to the holders of Common Stock and $2,575 Convertible Preferred Stock, 
Series A, $50 Par, of Thomasviile and to the holders of Common Stock < f Annstroiig. According to informa¬ 
tion furnished by the directors and officers of Aimstrong and Thoinasv die. a-. of August 20, lOt»S. no director 
or officer of Armstrong owned any securities of Thomasviile and no due tor or officer of 1 hoin.asviilc owned 
any securities of Armstrong, except that Tom A. Pinch, Presidi tit and a director of I'hoiiwsvili'' owned 
beneficially 400 shares of Common Stock of Armstrong. Wachovia Hank and Trust Company as trustee for 
four of liis children held 536 shares of such stock on that date. 

Fractional Shares 

No certificates or scrip representing fractional shares of Common Stock of the Surviving Corporation 
will be issued, but in lieu thereof the Surviving tx>rporation will make artang •ments on behalf of am person 
otherwise entitled to a fractional share so that he may sell his fractional intoi• or buy an additional liaction.il 
interest sufficient to make one whole share of Common Stock of the Surviving Corporation. All fractional 
interests which are not eliminated pursuant to such arrangements within sixty days after the merger shall have 
become effective will he sold and the proceeds thereof remitted to the xt-xl lu.ders entitled thereto. 

Stock Options 

Options to purchase shares of Common Stock of Thomasviile under employee stock option plans of 
Thomasviile outstanding on the date the merger becomes effective will he converted into options to purchase 
shares of Common Stock of the Surviving Corporation on the basis of seven-tenths of a share of Common 
Stock of the Surviving Corporation for each share of Common Stock of 'I boon sville covered by the reiqwrtive 
options. The option price per share of Common Stock of the Surviving Corporation will he one and 'luce- 
sevenths times the option price per share set forth in such options. All otter lerjm of such options will remain 
the same. As of June 30, 1968 options to purchase 71,215 shares -if Common Stock of lliomasvilte were 
outstanding. 

Stock Exchange Listings 

The Common Stock of Arms rong is listed on the New York Sto- h I xehangc and the Pittsburgh Stock 
Exchange, and application wall he made to those exchanges for the listing of shares of Common Stock to be 
issued in the merger and issuable upon conversion of the $2,375 Com ertiblc I’referred Stock of the Surviving 
Corporation issued in the merger or upon the exercise of stock options assumed by the Surviving l orpora- 
tion in the merger. The $2,375 Convertible Preferred Stock of the Surviving Corporation is not to he listed 
on any exchange. 

Federal Tax Rulings 

Applications have been made by Thomasviile and Armstrong to the Internal Revenue Service for rulings 
to the effect that the transactions contemplated by the Merger Agreement constitute a nontaxahle rcorganiza- 
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tion under the Internal Revenue Code and as to other ta>: aspects of sucli transactions. Reference is made to 
Sections 6.01(h) and 6.02(d) of the Merger Agreement for a more complete description of the rulings applied 
for. The obligations of Thomasville and Armstrong to consummate the merger ate conditional upon the 
issuance of favorable rulings. 

Anti-Trust Laws 

In the opinion of counsel for Armstrong anti Thoniasvillc the proposed merger will not violate the anti 
trust laws of the United States. 


Votes Required 

The affirmative vote of the holders of at least a map rity of the outstanding snares of Common Stock of 
Armstrong, the affirmative vote of the holders of at least a majority of the out standing shares of Common 
Stock of Thomasville and the aftirmative vote of the holders of at least two-thirds < ( the outstanding shares of 
$2,375 Convertible Preferred Stock, Series A. $50 Par, of Thomasville, voting a; a class, are required for tin- 
approval and adoption of the Merger Agreement. 

Effective Date of the Merger 

The Merger Agreement provides that the merger -hall become effective at the time Articles of Merger 
are filed under the laws of North Carolina and Pennsylvania, provided that if such filings shall not have been 
made prior to April 1, 1969, the merger shall not be consummated. If the shareholders of both corporation- 
take favorable action on the merger at their respective meetings on October 1 I. l'dv.s, and favorable tax rulings 
have been received, it is expected that the merger will become effective on November 1, 196S. 


Thomasville Operations 

Undcr’the Merger Agreement the Surviving Corporation will transfer the a- els and business of Thomas¬ 
ville, subject to its liabilities, to a new wholly-owned subsidiary to be named " 1 !">:n:is' 'be 1-urnitiire Industries. 
Inc”. 


Dissenters’ Rights 

Under Pennsylvania law holders of $3.75 Cumulative Preferred Stock, but not ho'ders of Common Stock, 
of Armstrong may object to the merger and demand payment for their shares 


Under North Carolina law holders of $2,375 Convertible Preferred Stock, Series A, $50 Par, as well as 
holders of Common Stock, of Thomasville may objec. to the merger and demand payment for their share.-. 
Reference is made to page 20 of this proxy statement for the rights of dissenting shareholders of Thomasville. 
Armstrong is not obligated to consummate the merger if the holders of more than 59r - f the Common Stock of 
Thomasville object to the merger, do not vote in favor thereof and demand the fair value of their shares under 
North Carolina law. 


Conditions Precedent to Consummation of Merger 

In addition to the conditions precedent to the consummation of the merger mentioned under the headings 
“Federal Tax Rulings” and “Dissenters’ Rights”, reference is made to Sections 601 and 6.02 of the Merger 
Agreement for other conditions precedent to the consummation of the merger 

Abandonment of Merger 

At any time prior to the effective da'e of the mergei the Hoards of Directors of Armstrong and Thomas¬ 
ville may, by mutual consent, terminate the Merger Agreement. 

L'9 
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CAPITALIZATION 


merger. 

Debt: 

Short-term: 

Notes payable . 

Current matin ities of long-term debt 


Long-term (2) . - 

Total Debt 


Stockholders’ Equity: 

Preferred stock, $3 75 cumulative, no par value. 

Authorized 161,821 shares; issued 16i,522 shares 


Voting Preferred Stock, no par value. 

Authorized 1,500,000 shares; issued none, to be issu'd 
100,000 shares, $2,375 convertible series at $50 stan d 

value . 

Preferred stock, $50 par value. 

Authorized 250,000 shares; issued 100,000 shares, $2.3 5 
Convertible, Series A .. 

Common Stock, $1 par value. 

Authorized 30,000,000 shares; issued 10,778,486 shares, 
1,903,895 additional shares to be issued (3) . 

Common Stock, $2 50 par value. 

Authorized 10,000,000 shares; issued 2,719,850 shares (4 1. 


Capital surplus ... 
Retained earnings 


Less Treasury Stock, at cost: 

$3.75 Cumulative Preferred Stock—43,343 shares 
Common Stock—7 233 shares . 


Total Capitalization . 

Notes : 

(1) Upon consummation of the merger, the transaction will be treated a- ; 
The Merger Agreement contemplates the issuance one share of Ann tr< 
share of Thomasvillc 5 ? 375 Convertible Preferred Stock, Scries A, $50 1 a 
of Armstrong Common Stock for each share of Tho.easville Common Sto'.h 

(2) Reference is made to Note 4 of Armstrong's Notes to l'iuancial Stutemet 
solidated Financial Statements lor information concerning long-term deb* 

(3) 101,572 shares of Armstrong Common Slock were reserved for issuance 
04,220 were reserved fur future options. 


Inline options I' i out May 31, I 'MM to June .Ml. I "A add ill .d option- .••'..i»>P. '<) I'.l . . . •! " 

Ibr laller dale 71,215 shales of Coiilliioli Mink veie lovnrd by olll 3 ..chop optimis and 3I.7T. .bans W* 
fur future options. 

ro 

exhibit 1 


him after giving effect to t! 

,p proj*nsrd 

ints'rong 

Thomasville 

Pro forma 

<00:>) 

(000) 

(000(1) 

12.075 

$ 3,763 

$ 15 838 

345 

211 


12 ‘20 

3.974 

16.3'U 

" 5.038 

471 

6,4< M) 

18,358 

4.445 

22.8'“1 

16,596 

— 

16 ?% 

— 

— 

5 (yxi 

— 

5,000 

— 

10,778 

— 

12 682 


6,800 


48 sf)4 

35 

53 735 

21.716 

30,521 

217.217 

3.084 


33>84 

359 

— 

3*0 

281.551 

"42,356 

330,967 

$.i(.si."09 

$46,801 

$.353,710 

SKilii.g of interests for accounting t-'m 

• t ? 5.17') ConvortiMe l’refcirnl 

Si* k l f <«• i h 

and the issuance of sevin-tenlhs of m e ‘bate 

and b ote 

0 of Thomasvillc's 

Notts to Con- 

on exercise 

: of outstanding stock options an 1 

..f t < 175 < 

i/livTi liMr Pirfi’t r« 

d 5. 6, *-• 1. s 

-0»l opt 

i>.ua uihI A' 

t l 

1 pip Ml I'll 

sll.l* *' t Will’ I'.I.ilit 

i «| • . !•* il .( »• 
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ARMSTRONG CORK COMPANY AND SUBSIDIARIES 
STATEMENT OF CONSOLIDATED EARNINGS 


is last'd in pari on the 
in conjunction with the 
included elsewhere herein. 


The following statement of consolidated earnings of Armstrong Cork Company and subsidiaries so far 
as it relates to the five years ended December 31, 1 %7 has been examined bv Rent, Marwick, Mitchell & Co., 
independent certified public accountants, whose report, included elsewhere hot i in, is 
report of other independent certified public accountants. Inis statement should he h id i 
financial statements and related notes of Armstrong Cork Company and subsidiaries inc 
In the opinion of the Company, ah adjustments (none of which were other than iminial and recurring accruals) 
necessary to a fair statement of the results of operations for the six-month periods • tided June 30, ])(>/ and 
1968, have been included. The results of operations for the six-month Jieriod «in leu June 30, are not 

necessarily indicative of the operating results for the entire year. 

• Six months 

ended June 30. __ 


Net sales. $31X1,299 

Costs and expenses: 

Cost of goods sold exclusive of depreciation 

and amortization .... 

Selling and administrative.. 

Depreciation and amortization. 

Other charges (income) . 

Earnings before income taxes. 

Federal and foreign income taxes 
Current: 

Federal . 

Foreign . 

Deferred . 

Net earnings.* 27,750 

Dividends on preferred stock . 

Net earnings applicable l i Common 

Stock . $ 27,150 

Per share of Common Stock: 

Net earnings (2i . 

Cash dividends (3) . 

NoTts: 

(1) The above statement of consolidated earnings includes, . 

Carpet Mills, Inc., which was acquired in 1%7 and account! I for as a pooling ol int'.ii ' . 

FI & 11 Carpet Mills, Inc., for the years 1903-1966 included in the above statement arc as follows ' 



Year ended December 31, 


1967 

1968 

1963 

1964 

1965 

1966 

1967(Unaudited) (Unaudited) 

(000) 

(000) 

(000) 

(000) 

(000) 

(000) 

(000) 

$390,299 

$421 216 

$441,499 

$45'414 

$460,258 

$225,328 

$234,630 

248.923 

(■7,981 

15,195 

27 

261,054 

71.303 

R.728 

II 167J 

281,264 

77,920 

16,14.4 

(2,504) 

298.2' f 
HO 1 !2 
17.173 

( 1.883! 

311.563 

8(1 (.35 
10,390 
(652) 

152,552 

40,217 

9,506 

(861) 

155,691 

43,748 

10,232 

(710i 

332,126 

352.618 

372.825 

393 > • ! 

410,936 

201,414 

208,961 

58,173 

68.598 

(.8,674 

(. 1 , 7:9 

4«) \>2 

23,914 

25,669 

27,321 

2.197 

899 

29 .}(j4 

3 3S1 

1 549 

29,039 

1,693 

1,552 

21 819 

1 012 
3.1,20 

20 547 
972 
481 

10,136 

295 

713 

11,852 

377 

371 

30,417 

.34,334 

32,284 

29.4 1 

22 *>00 

11,144 

12,600 

" 27,750 

34 264 

36.390 

M l' 

27 322 

12,770 

13,069 

6(6 

iM6 

583 

458 

144 

222 

222 

| 27,150 

$ 33 958 

$_35,807 

$ 31,841 

$ 26 878 

$ 12,548 

$ 12,847 

$2 59 

1 05 

$3 18 

J 25 

$3.3 6 
_ 137/, 

$2 97 

1 40 

$2 50 

1 Id 

$1.17 

.60 

$1.19 

.70 

s includes, 

for all periods, the accounts of 

fotiign subsidiaries and 

of E & II 


Year ended 

Net 

Net 

Dc. rmher Slj 

tales 

earning. 

1966 

$24,422,751 

$985,328 

1965 

74,201,462 

798,429 

1964 

15,949.676 

489,2(41 

1963 

9,882,028 

231,040 


Amounts of F. & B Cari-ct Mills. Inc., arc included in 1963, 1964. and 1965 based on f d years ended March 31, 1964. 
March 31, 1965, and March 31, I'iCO respectively; aiuouiils in lulled in 1966 are foi the yea" cr. led December Jl, l oo. 

For further information sec note 1 of notes to financial statein’ iits. 

(2) learnings per share of Common S'.xk are based on the average of shares outstanding during the tcspcctivc periods adjusted 
for a two-for-one split in 1964 and hares issued in the acijuisit >n of E & 11 Carpet Mil! In '. 

(3) Includes only cash dividends paid i-y Armstrong Cork Company 

Earnings during 1966, particularly in the latter hail of the year, and l 0,, 7 were adversely affected by 
several restricting factors. The luggish market for new residential con stunt ion and the relative weakness 
of the automotive industry had an impact on sales. Also contributing to the decline in earnings were start-up 
costs required to bring major new manufacturing facilities on stream and, despite continuing emphasis on 
exiiense control, increased unit la ><>r costs occasioned by a generally advancing wage and salary scale. During 
the first six months of 196S, principally as the result of some recovery in the home building industry, sales o 
resilient flooring and building products (including those for mobile homes) showed improvement. 1 he tufted 
car|>et business and foreign operalions also showed gains. Among the major faitors limiting earnings improve¬ 
ment. in addition to the !()'/. federal income tax surchaige, were start-up costs al the indoor-outdoor earpet 
plant and I lie 51 - day si like of I lie j lass con lame i i mill si rv . 
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THOMASV1LLE FURNITURE INDUSTRIES, INC. AND SUBSIDIARIES 
STATEMENT OF CONSOLIDATED EARNINGS 

report is based in part on reports of other public a pollutants as . t ' ,l,.sidiane> for the veais indr ! in 

nroxv statement. The statements of 1 homasvillc hnnuture liulustii s t , ' , < * \i., . n py,7 

1963 ami 1964 have not hecn reported upon and tl.- statements lor the I ,' ’ • ‘“ l t) .' c iumrujcmciit 

and May 31, 1968. have not been examined by independent accwmun •••■■ ■; ; j a fair , >re - . t .«i<of 

of Thomasvillc, all adjustments (comprising only norma. l r ccur^n^_.u ^ ^ J in<M|l|!S t . 11>le:i 

results of operaltons for tnu.e periods have been mm u . ■ 1 N,,veml.Jr 30. 196S. In.-.f-,. as tie 

v r ^:' in 

with the other financial statements and notes thereto, appearing clscwhue i. . 


Year Ended November 3'J, 


Net sales . 

Cost of products sold 


Selling, administrative, and general 
expenses . 


Other income . . 


Other deductions: 
Interest expense 
Miscellaneous .. 


Provision for taxes on income .. 

Nkt Eaknings. 

Dividend requirement on preferred 

stock (1) . 

Net earnings applicable to C< nimon 

Stock . 

Earnings per share of Common Stock: 

Assuming no conversion of pre¬ 
ferred stock (2) . 

Assuming full conversion of pre¬ 
ferred stock (3) . 

Cash dividends per share of Common 
Stock (4) . 


1963 

1964 




(Not 

(Not 




Reported 

Upon) 

Rcpoited 

Upon) 

1965 

1966 

1967 

$54,131,903 

$62,657,163 

$69,920,094 

$75 1 17 “<»’ 

573,779,042 

40,515,597 

44,764 894 

48.874,352 

1 

53,123.095 

15.016,306 

17,952,569 

21.045,742 

21,648.'»55 

20,655,947 

7,137,851 

8,209,197 

8,958,926 

9,620,41" 

10,072,827 

6,478,455 

9,74.! 072 

12.086,816 

1>.'.;71. in 

10,583,120 

125,048 

9'>.')73 

197,083 

1 WUM 

104,124 

6,603,503 

9,85.! 145 

12,283,899 

12, o7 7'-7 

10,687,244 

53,376 

53.428 

36,271 

38,<M6 

176,573 

342,026 

102 383 

61,96') 

?i ! 

102,974 

395,402 

156 311 

98,240 

104.449 

279,547 

6,208,101 

9,07<» H34 

12,18 > 

12,I'M !48 

10,407,697 

3,348,168 

4,911.497 

6,120,016 

5726 Wl 

5,172,500 

, $ 2,859,933 

$ 4,7(2 337 

$ 6,065,643 

$ 6.37" ! '5 

S 5,235,197 


Six Months Ended 
May it, 


1967 I95H 

(Unaudited) (Unaudited) 

$35,088,752 $39,258 .fin 

25,685.304 28.117 X7 

V.403,443 11 141.18.! 


5,072,731 
4,330.717 
02.811 
4,303,528 

75,053 
60,015 
135,068 
4,257,560 
2,186,5'/) 
$ 2,070,970 


237,500 

$ 237,500 

$ 237,500 $ 237, .'00 

$ 237,500 

$ 118,750 

,622,433 

4,527.437 

5,828,143 6.138 805 

4,997,697 

1.952,220 

$ .99 

$1.71 

$218 $2 27 

$184 

$72 

1.03 

1.70 

2.14 2 23 

183 

72 

.35 

.45 

.65 7*1 

.725 

.35 


5,600,8% 

5 ; 40,287 
45 357 
5 =8? 6U 

81.760 
t»l ,2)3 
142.953 
5 442 651 
2 .om; , 2 P 2 
$ 2 4 1 !,44'> 

$ 118,750 

2.321 6''' 


oT Allowance for dividend, on $2,375 CmtvertihR Prcfc.. S^k Series A. » K <cd « A*. 2. »**• «- - 

Caldwell Furniture Company, accounted for as a pooling ol interests. ^ 

(2) Based on the average nunher of shares outstanding tte^ruluro’V'* o' ' vt'ing*dmd^ml requirement! on the ire 

v 1964, and retroactive effect to shares issued m acquisitions during me puuxi ... . . n 

<J, ',Z! Zl ol ol,0,,«»» M *•'"« “* H 

would result from conversion of the preterred stuck. , 

». sswkd ..a, ««*** a Tta-uuo ...<>™». '«■ «'l" ' 

Tta M. in a*, »,„l earning in WO -.... .... "* ..*. 

which nltccteil the furniture imliisliy ilnnti ( ; iihisI <•( • he year. 
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ARMSTF.ONG CORK COMPANY AND SUBSIDIARIES AND 
THOMASVILLE FURNITURE INDUSTRIES, INC. AND SUBSIDIARIES 

PRO FORMA COMBINED SUMMARY OF EARNINGS 


The following pro forma combined summary of earnings represents a 
basis, of the statements of Armstrong Cork Company :.ml subsi.liaries for '.I 
and the six-month periods ended June 30, and June d(), 1 'oS, and 1 h 

subsidiaries for the five years ended November 30. 19(.7 ; and the six-month 
31, 1968, giving effect to the proposed merger as if it had been accomplished 
should be read in conjunction with the financial statements and notes thm 
appear elsewhere in this proxy statement. 


combination, on a pooling of interests 
,e i,ve vears ended December 31, l'#»”, 
iiiiasi iHe I'urniture Industries, Inc. and 
pet inns e tided May 31, 1967 and May 
in the periods indicated. "1 his s”inmat v 
rto 'a tue respective companies v.hit'll 


Armst: eng 
December 
31, 1063 

Thomas', die 
November 
30, 1963 


Armstrong 
December 
31, 1964 

Thomasville 
November 
30, 1964 


Year ended 

Armstrong 
December 
31, 1965 

Thomasville 
November 
30. 1065 


Armstrong 
December 
31, 1966 

Thomasville 
November 
30. 1966 


Six months ended 
(Unaudited) (Unaudited) 

Armstrong Armstrong Armstrong 

December June June 

31 190/ 30, 1967 30. 1%8 

Thom is-die Thomasville Thomasville 
November May May 

30, 1967 31,1967 31, 1968 


Cost of goods sold and sell¬ 
ing and admiuistintive ex¬ 
penses . 

Operating profit .. 
Other income (charges) .. 

Darnings Indore in¬ 
come taxes .... 

Income taxes . 

Net earnings. 

Dividends on preferred 
stocks (2) . 

Net earnings applicable to 


$444,4.'1 

$483,873 

$511 419 

$530,562 

f 534,637 

$260,419 

$2,'3,8' i 8 

379,7; 3 

406,999 

413,162 

458,667 

474,714 

233,035 

2 43.388 

64,6/8 

76,874 

7*1257 

71.895 

5.9,253 

27,381 

30.500 

_(2-7) 

1,401 

2 6(>3 

1,958 

477 

788 

M2 

64,361 

78,275 

Si' 860 

73,853 

59.730 

28,172 

31,112 

33./I-5 

39,246 

.'*'404 

35.178 

27 173 

13,331 

15.599 

30.6i6 * 

39,029 

42,456 

38,075 

V :r 7 

14,841 

15,513 

8 s 4 

843 

821 

60S 

081 

341 

341 

$ 29,772 

$ 38,186 

$ 1! 635 

$ 37,980 

$ 31.876 

$ 14,500 

$ 15,172 

$ 2 12 

$ 3 07 

$ 3.32 

$ 3.61 

$ 2 52 

$ 1.15 

$ 1 20 


Net earnings per share of 


<3 75 Cumulative Preferred Sto. U. 

(3) Assuming conversion of $2 375 Convertible Preferred Stock of Armstrong and c.n. be of alt Thomasville and Armstrong opt . 

outstanding, the dilution uf can atigs per share would not lx material. 
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ARMSTRONG CORK AND SUBSIDIARIES AND 
THOMASV1LLE FURNITURE INDUSTRIES, INC. AND SUBSIDIARIES 
PRO FORMA COMBINING BALANCE SHEET 


ASSETS 

Armstrong 
June 30. 1908 
(Unaudited) 

( 000 ) 

Current assets: <; 

Cash .• .. . ^. 2,301 

Marketahlc securities .. . 57 216 

Receivables—net . 

Inventories . j 345 

Ollier currettt assets ... . 

Total current a-sets . 

Property, plant and equipment.; • •. 

Less provision for depreciation and amortization. 


Deferred charges and other a sets 


148.901 
363,749 
148.475 
J 15.274 
2.639 
$367.114 


$ 12.075 
345 
20,656 
16,148 
7,665 


5,638 

15,436 


LIABILITIES AN it STOCKHOLDER 

Current liabilities: 

Notes payable. 

Current installments on long-term debt. 

Accounts paj able.. 

Accrued expenses . 

Federal and foreign income taxes. — 

Total current liabilities.. 

Provision fur deferred comp nsatiuii . 

Long-term debt, less current installments .... 

Deferred Federal income taxes and investment credit .. . 

Stockholders' equity: , • , 

Preferred stock, $3 75 . timulative. no par value. Authorized ^ ^ 

161,821 shares; issued 161,-'2- shares. ••••• 

Voting Preferred Stuck „f Armstrong. no par value ^ ' Uthorued 

1.5MMHX) shares; issued none, to be iss u 1 • _ 

>2 375 convertible serii* at $50 stated value. 

Preferred slock $50 par . able. Autlua izol 256 OtjOsha'es; issue. _ 

100.000 shares, $2 375 Convertible Preferred Stoca, Sene* A 
r' ci ,, a r value Authorized 30,00> **> nhare*, 

C< j”l0.778.4W •L.ei, l,903.8'>5 additional tl^c. Xo U 

Common Stock. $2.50 par value. Authorized 10,000 660 shares; 

issiicil 2,719,850 shares . 

Capital surplus. 2I6.7I< 

Retained earnings . 

Less treasury stock, at cost; 

$3.75 Cumulative Preferred Stock—13,34a shares 

Common Stock—7,233 shares .. 

Total stockholder*’ equity. 


Thomasvillc 
M ,y 31. 1968 
(Unaudited) 

(COO) 

■ 2.167 

12 

PM. 3 
p.1,114 
318 
323 64 
31 873 
12.6'.4 

H U) 

, ;> 
$41,355 

Korn \ 

$ 3.763 
211 
1.6.6 
2.137 
84.3 
8 1 13 
■»5 


.A) 


Pro Forma 
Adjustments 
(N ole A ) 

( 000 ) 


$ — 


5,060 

(5,060) 


Pto Forma 
Cuttibmed 

1000) 

$ 13 m37 
2 343 

t.7,666 

"5 114 
4 t-.3 

180 ”65 

" J ,-..i,22 
161.436 
~2.il 183 
3 1 »1 
$.1184 '.> 


f 14 8:' 
55', 
22 124 
18.285 
8 418 

65 622 
6,409 

1 ' 4 6i 


16 5 1 ■ 6 


s m il 


10,778 


1,904 

12 682 

48,804 

21(>.71< 

~ 262.864 

6 SIK) 

35 

2>'421 

I ? ! 4t, 

(6.810) 

4,866 

: 3 735 
247.237 

1 Kl, 

3,681 

35" 
'288,451 
■>367,11 l 

12.'56 
$ 1 '55 

$ 

J OK 1 
r>i 

33". '>'7 
> lIS,W» 


N ° T 7a) The pro ..a omhining ha... shot has h-cn pi.,,,,, on a ^ Vd 

Armstrong as of I-me 30. l'«>8 and lla- balati.. sheet ul IlHmusv'h as .4 . >. ..$237. « .mve. I ! ’ •’ * * ^» 

The pro furm.i adjustments give ell.cl .*• the piiijjusn ',.su,u»« •» . j, Set tes A, $50 Par, and ' ' 

St,«k m exchange f... KKI.PIO shares of I hnmusvilU; s -- 37.4 O.mr 4. ' ' ,, , Tbomusvdles ( ui.miun . 

;>f ...- - -. . '* 

sheet ... U. -. in coni... with «„,a„cia. ... and .. 

of ,heVesp'dive cumpanies appearing elsewhere ... this .. state,,,.nl. 

V) 
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COMPARATIVE DATA 

. . rr* imntints relutiutr to cr.rnings before merge*, prt? 

The following table sets forth comparative per s u The p , 0 forinrt combined amounts are 

forma earnings and cash dividends o. rhomasvd e and Anm ^ J 1 lh , „riods indicated, 

based on the assumption that ti.e pressed merger was an acco.npl.si 

Six month'* 


Thomasvillc—per share of Thomasville Common Stock 
(note 2 ) : 

Earnings before merger: $ , 71 §2 .in <227 $1-84 $ -72 $ p, » 

Assuming no conversion of preferred stock . 

Assuming full conversion < t pi eferred stock ^ 17{) 21 , 1.83 .72 -85 

(note 3) . 

Pro forma combined earnings per seven-tenths of one 

share of Armstrong Common Stock (notes 2, 4 and _ ^ ^ 232 2 U 176 81 «< 

5 > . , 5 .45 . 6 ? 7n -7231 -35 '0 

Cash dividends (note 6 ) . 

Armstrong—l>cr share of Armstrong Common Stock 

(note 2 ): > 3 18 3 . 3 'i 7 “~ 2 50 1 17 1U 

Huntings before merger. 

Pro forma combined earnings l<r share of Armstrong ^ ^ 307 3 ,t 2 3 Cl 2.52 1 15 1 211 

Common Stock (notes 2, 4 and a) . j 40 .60 .70 

1 n5 1 2 a 1 '/ ■ 

Casli dividends (note 6 ) . 

Cash dividends per seven-tenths of one share of ^ .98 -42 - 49 

Armstrong Common Sto*k . 

Tile following ul.le show, the ocu.nl and ,.ro lorn... hook «^J“ ... *"* "" 

a. May 31. 196S and Conn,.on S.oek of A—t * J- »• 

cii/l 525.06 

Actual—before merger . 31J. 

Pro u nna—based on shares of Common 
Stock of Armstrong to be outstanding 
upon merger (seven-tenths >>f a share 

as to Thomasville; one share as to ^75 

Armstrong; . ’ 


Aetna - 


Ant,strong 

525.66 


$17.33 


521.75 


Notes: . , 0 . %7 a|lJ SIX „, f> „ih |<iinds ended May 31, 1967 and 1 ''8. 

(1) Thomasville data are f, V- five ix . lut ,n.h ..ended June 30, 1967 and 1968. 

Armstrong data arc for the five year* ended Deccm.tr . rc ,1 ta arc predicated is die average 

(2) The number of shares of Thomasville Common St,>■ k ^ ( ' ,! o.k split in 1964. and retroactive 

number oi shares of stock outMaii.lmK during each pen * • • fc f , A.m Common Stuck on whi* a 'c 

effect to shares issued ... aopibdions d.irii.g^m jnj**^ ^ ^ . ;i ,. , rW , adjust*, for a two-,. 

alxjvc jior i»bare data ate jirtUua.ul . . • * ti Carpet MilU, In* »«» i‘ v,/ 

sj>lit in 1%4 and retroactively un t it a4, » u ^ u ^ ^ hoi:jus .,ib , ut .landing during each period plus the 

(3) Based on the avc.age ‘ ult Tro.i, conversion of Thoms . ilk ,,efr,.. stock. 

number ot sl.arcs of Common S >■ • , uf ri ._, 4<arc 0 f Armstrong Common Stock 

(4) In the proposed merger, Thomasville shareholder, oil receive sc c 

for each share of Tliomasvillc Common Stock. ^ :U1) . (lcrio j. assuming full conversion of 

(5) Dilution of pro forma combined earnings per sure won 
preferred stock. 

((,) 1 lisloi ieal rash *livi*U ... s adjusted f"> a for *.,,. 'in* split ... 1 

DO 
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COMPARATIVE MARKET PRICES 

The Common Stock of Armstrong is listed ,» the New York S- l. l^rl .nge^nd ^ 

**— -* s '“ k C!i l^VT,,,,. 

1 ' . . • - .: ... .. .• <tt 1 mi 


..- 

Convertible Inferred Stick, Scries A, S50 rar. <•, ..=»— - ■ . . ‘ . . sh .,„. 

and is not traded on any market. The following -hie ^ y J k S J,. Exchange f.,r 

Common Stock of Armstrong and the Common >.nck ot 1 l.onu vn 

the periods indicated: 

Armstrong Common Stock 
High 


Thomasvillc Common Stock 


1966 


First Quarter 


6i }. 


CO ; 

Second Quarter . '•* 


Third Quarter . 
Fourth Quarter 


55 } .■ 
54; s 


1967 


_ KOI f 

First Quarter . 

Second Quarter . w - 


Third Quarter 


59;; 


1968 


Fourth Quarter . 

First Quarter . 4 

Second Quarter . 

. SI 


Low 

High 

Low 

49 

34/ 

26/ 

49}4 

28/ 

20/ 

42} it 

991 ' 

*-*“ / o 

15/ 

40 

17/ 

15 

46/ 

23/ 

16/ 

49 

26/ 

20 

49/, 

31 

24/ 

47-/ 

35/ 

29/ 

51/ 

34/ 

30/ 

63/ 

42/ 

31/ 

73} s 

53 



Third Quarter 

(Through August 26) 

On August 26. 1908. the reported closing prices per share of th- l m-.i e i St'*..- «>» * 
Common Stuck of Thomasvillc on the New York Stock Exchange v.^ 


BUSINESS AMD PROPERTIES OF ARMSTRONG 

^Armstrong, whose principal office is located m Lancaster. IW.lvania ^ ^2 

producer in the United States of building products ot various ype a • » products f..i H e 

and to consumers. It produces resilient floor coverings and carpet ; . ’ ^ ^ , , ,|. e 

building industry, as well as products for genet a iml us na us . ^ A , ms tn,r.g and its domestic M.b-id- 


building industry, as well as products for gene.a n ‘ ‘ \ nl ,strong and its domestic Mil. - id- 

building industry generally represent about two-thirds ot the doll.u ' " { half Uj l)(t . 

iaries. of which about one-half are sales to the resic lential bn, I Am «- ^ J . r 

residential building industry. The remaining one third consists of n.dnslry. l 

.. 

manufacture of indoor-outdoor car|>ets in 1 HsS. 

Armstrong’, o,Wr l.uMmg ... St-St-S 

-.....-.. 

Armstrong's Iruilrling products are **; l *!\'r'rrltni.Iinry 

wholesalers, acoustical contractors and directly to the prcl.iUnc.ilui 

L 1( 0 
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is engaged in the contract installation of a variety of in ulating materials made by Armstrong and others, 
primarily in commercial, institutional and industrial Litihiings. 

Industry, Packaging and Ot ,cr Products. The products sold for industrial nm include foamed ])lastic and 
fibrous glass insuiatiug materials, insulating lire brick, cuts, aprons and uth< r |o ■ 1 • u't < fur the textile industry 
and gaskets, adhesives and other products for the automotive, appliance and r.mdhiuniiig industries. They 
are sold principally by Armstrong salesmen direct to maunt icturers and fabrii im- 

In the packaging field Armstrong makes and sells food, leverage, dre.., ..ml e oietic bottles and othei 
glass and plastic containers of various types. It makes and sells crown caps m htdmt: a new turn-olf crown 
and other metal and plastic closures, inch products, many of them being cm mi 1 de.sued and brand labeled, 
are sold by its own salesmen, principally to manufacturers and bottles. 

Since 1962 Armstrong l as manufactured and sold, principally through sup- rmai kets, several consumer 
products for floor care. It distributes two household cleaning products made l»v o*l em 

Competition 

There is active competition in the sale of all classes of products made In \t, n mg. 1 here are a number 
of companies engaged in manufacturing each, class of pi lucts made by it. a:th > .,1 no one company makes 
all such classes. 

Raw Materials 

Some of the principal raw materials used in the manufacture of Armsti mg's products are synthetic resins 
and fillers, pigments and dyes, pnlpwood, mineral and asbestos lilier, tinplate ae' -■ >• hi ash, hut it uses a wide 
variety of other materials. Some of the pnlpwood requi. • ncuts of its fibcrboaid , hint are supplied from it- 
timherlauds. Armstrong also purchases substantial ami a its of packaging i.i u,-i i. 1- lor the packaging and 
shipment of its various product . All of tlie raw mateiials used by Arm M n' an* presently available in 
sufficient quantity to meet its requirements. 

Research and Advertising 

Research and development of new products and advertising are important in a i n mg Armstrong to carry 
on and improve its business. Research and development deities arc now cm 'mo, d p: mcipally at Armstrong s 
Research Center near Lancaster, 1 Vi.usylvania, with a stall of several huuood eiupl-' ees, including approxi 
matcly 225 with professional deg; ees. Advertising is carried on principally b> ■. i'.ion, in consumer liiaga 
zincs with nationwide circulation and in trade journals ami oilier publications. 


Employees 

Armstrong and its domestic subsidiaries have approximately 17,700 e<i'| unee-. 'lost hourly employees 
are represented hy labor unions having national affiliations. In the United i n . lb only strikes or wold 
stoppages in the last three year-, resulting in material inl< rruption of produ ti>were a ten-day strike at the 
Fulton I'lant in August 196,6, a .trike of over thiec months at the Hr;iintr*-- I’I oi in die latter half of l'HJ) 
a 51-day strike in the glass container industry in Fchnuev and March 1 ‘ >S. ..!■•. !• United the Ihtiikiik, Mill 
ville and Waxahachie l’lanls, and a seven-day strike in Ji uc 1968 at the Maeon i inn 

A retirement income plan, a group insurance program with disability Ih-iuKs and a hospital and surgical 
program are in effect for most of its employees. 

In the opinion of the management of Armstrong, its employee relations haw ,;em r dly lieen good. 


Plants 

The loeatimi of the iu.iiiiif.nl hi iii|; plants o|«m aled l\ Arnislntng and <k>im- In nbsidiai ie*,, the piineipal 

D'J 
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products which they are equipped to produce and the approximate area and m> nber of employees (a, of June 

30 1968) at the rest,. 'tive plants are as follows: 

Principal 
Produ is 
or Use 


Location 

Arlington, Texas 
Beaver Falls, 
Pennsylvania, 

27th Street Plant 
Beaver Falls, 
Pennsylvania, 

13th Street Plant 
Braintree, 

Massachusetts 

Cartersville, 

Georgia 

Chatsworth, 

Georgia (1) 

Dalton, 

Georgia 

Dunkirk, 

Indiana (2) 

Fulton, New York 
Gloucester City, 

New Jersey 
Greenville, 

South Carolina (7) 
Jackson, 

M ississippi 
Kankakee, 

Illinois 

Keyport, 

New jersey 
Lancaster, 

Pennsylvania, 
Closure Plant 
Lancaster, 

Pennsylvania, 
F'loor Plant 
Macon, 

Georgia (4) 
Marietta, 

Pennsylvania (5) 
Carpet Plant 
Millville, 

New Jersey 
Pensacola, 

Florida 
Pittsburgh, 
Pennsylvania 
South Gate, 
California 
Waxahaclue, 

Texas (6) 


Crown caps 

Mineral fiber, foamed plastic 
and in.niiating fire brick 


Approximate 
Floor Space 
(.Square Feet) 


101,000 

394,000 


Approximate 
Number of 
Employees 


110 


Acoustical materials 

210,000 

215 

Industry products 

364,000 

910 

Fiber dyeing 

49,000 

50 

Yarn spinning 

34.000 

05 

Carpets 

222,000 

464) 

Glass containers 

480.000 

1.005 

Felt and fibroid sheet material 

Cork importing and 

II 

C' 

460 

60 

general warehousing 

Textile mill supplies 

29,000 

35 

Asphalt and vinyl 

124,000 

17() 

asbestos tile 

Asphalt and vinyl 

391,000 

350 

asbestos tile 

Plastic vials and closures 

54,000 

105 

Crown caps and other metal 

358,000 

855 

closures; plastic closures 



ami containers 

Resilient door coverings and 

2,864,000 

2.925 

accessories, consumer products 
and industry products 

Ceiling and other 

1,071,000 

1,310 

fiberboard products 

Indoor-outdoor carpet and 

723,Ov-O 

130 

warehousing 



Glass containers 

930,000 

1.365 

Mineral fiber 

378,000 

600 

acoustical products 

Industry products 

465.000 

•115 

Asphalt and vinyl 

95,000 

140 

asbestos tile 

Glass containers 

160,000 

105 


Th, capacily ,,.U pta. i, b,in„ incaarf .« ^ -I.* -I-*. "« - «*» “ * 

•«— «*—.. “ ** ml 

(3) The land and building arc leased. 

(4) The capacity of this plant was substantial!;- enlarged. m 1/6 ’ pj, er a , )0llt is m ites west or I ancatter 

(5) In 1967 Arm troiifi leased aUmt 250 act <■ . ’“"i 1 lt Jition to III' imildinits which have been equipped and are 

with ten major buildings and extensive service .i< ^ f ‘„ | m ;|.|i„, an- being equipped for the maiiidactiue « 

- - ‘ 1 •* .... 

(6) This plant hep an operation in January VM>7. 

DO 
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Ann', l: uni; also 1 1 < •’«!. ■ imlici lauds hi I • 1 1 > i ■ ■. i, (icorgia ;nnl in ill 1 ' > iimitv of tape Girardeau, Missmni, 

1 :i • .in-1 | >i i>| m i l \ in ' r w |«• i ■ \ 

T!i« plaits nod oiler facilities have heen > ostructeil at varioi, I'l'-.es. many of them within the hist 20 
vears, hut several have heen in operation for over 50 years. Armstrong heln es that the plants ami facilities 
have been well maintain si and tire in good opet .tint; condition. lew ;•> ■ • n'ubeforc indicated, tlic properties 

on which the plants are located arc held in fee. subject to liens of tax*’-. assessments an<l other governmental 
charges not delinquent, mechanics' and materi Omen's liens incident to o.riant construction, and to certain 

exceptions, reservations casements, encumbrati' ■ s and minor title ".i "inch do not materially impair the 

value of the properties thereby affected for the purposes fur which they are used and intended to he used. 

Armstrong and subsidiaries also own or lea e warehouses, showrooms and offices in a number of states. 

Armstrong and sub-idiarii s have bee t enga.md in programs for the misiniction and improvement of plants 
and facilities designed to a Id new products, broaden the range of eri-V' ■ i i bids, increase production, reduce 
costs and improve the q i.ality of products. Dtiri the period from Janu.ii'' 1. 1965, to June 30, 196S, domestic 
capital expenditures have amounted to about $1 id.' >00,000. 

Foreign Operations 

Armstrong subsidiaries operate four plants in England, four in 1 an.vl . m e, in West Germany and four in 
Sp'iin, at which one or more of the following products arc made’ h or r werings, mineral fiber ceilings, 
foamed plastic, insulntiou, cork products, plastic and metal closure- •md *<'xti>>; mill supplies. Late in 19'i'i a 
Canadian subsidiary acquired the business of a Canadian carpet ci mp.m- which makes and sells in Canada 
woven and tufted carpet. Armstrong has recent', formed a subsidin' v in In'ind and agreed to acquit" a 51 C, 
interest :i. a com].,any to lie organized in V.istraha, both of which p an 1 m .aiifacture resilient floor ro’ eritig* 
As of December 31, 1‘.67, Armstrong’s equity in the net assets of fiaiign subsidiaries was approximately 
$2S,000,0'j0. 

Litigation 

Patent infringement claims have been made against Armstrong In The I Uiukotc Company (Civil A-'ion 
751, Southern List, of \'. V.) under a patent telating to a foam u -.L-.d il.• r covering and by Conguieutn- 
Nairn. Inc. (Civil Acti <• a 41762, Kastern List, of Pa.) under two patents relating to a foamed and cmhoo’d 
decorative jhcet materia The plaintiffs in each case seek injunctive tcii>i m l damages in unspecified amounts. 
It is the opinion of counsel for Armstrong that the respective patent' have o .t been infringed by Armstrong. 
Various other suits have been brought or claims have been made against Armstrong, some of which at " covered 
in whole or in part by insurance, and which in the opinion of A*i.r*, nun and its counsel will not have a 
materially adverse effect on the financial position uf Armstrong and sub' liaries. 

RUSfNESS AND PROPERTIES OF THOMASVILLE 
Products and Marketing 

Thomasvillc, founded in 1904 and organize* 1 as a North Carolina rut potation in 1925, has its 'xnaitive 
offices at Thomasvillc, North Carolina. Tbomasviiic fitself or tlirouch wholly , ned subsidiaries) matmfactiites 
three lines of household hirnilure which are sold through three separate man ding divisions. 

'I'hoiiKi.s-. iHr Line The Ti.umasville line of ’i adition.il and co:ii<*inp't ;o household furniture si lls in the 
middle and upper-middl- price ranges under tic* registered tradename, ' 1 lioui isville". During the fiscal ver r 
ended November 30, 1 1 *• <7, the product mix of this line was approximat ’ ■: bedroom furniture 50,7; (lining 
room furnittuc aid living room furniture i6 r /c. The Tlioma .v i'k line r distributed by employee sales¬ 

men throughout the looted States and in Cana ls to approximate!, 6, c '*9 id.iil stores. Such salesmen handle 
no other lines of furniture. Showrooms are maintained tit Thomasvillc, Chicago and San Francisco and regional 
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*Ue S offices are leased a. New York City. CWago a.rd A,lan,a. A f'W.l, regtond office is nainkone.! in te 
San Francisco showroom. The Thomasville line is advertised nat.omdls m periodicals .m • ' 

vision, including NBC’s “Today Show 

Founders Line. The Founders line of contemporary and modern household furniture. I'""""" 1 a 
subsidiary of Thoniasville, Founders Furnilure, Inc., sells in a,,pro<i,n,My P.e same price r ""S' 

ville line In addilinn. .. produces and sells a line of . h inn m.«. fiumlme whadi - • ed 

under Ihe tradename, -Wes,cm Carolina”. During ,1,« fiscal ye:., endeo ,...t-«ul« W. I W tte 

of the Founders line was approximately: bedroom furniture ‘ 00 '‘ ’ theVniti-d States 

room furniture 46%. The Founders line is distributed by employee • desmen throughout the ^ 

and'in Canada to approximately 1,800 retail .ores. Such salesmen handle no other lines o, fnrmture. .. 

rooms for the Founders line are leased at High Point, North Ca.-lma .ml Uncago. 

Caldwell Line. The Caldwell line is produced by a subsidiary of Thomasville. Caldwell 
oanv acquired on April 2 1968. This line o! traditional. contempman ami modern household fur • 

Ta y pS ,'ctki; hi,tv tha, of both ... and ... . M,.. ca.endat yea, - , Peceinhet 

31 1967 the product mix of the Caldwell line was approximately m:u furmtuie 0 , , at b 

furniture 10% The Caldwell line is distributed nationally to approximate■> 2,.->00 retail stores .y 'T M '' 11 
HsZ noLTwhL represents Caldwell exclusively. Shown . . are ie.,«l at High Point. Lenoir, t Imago. 

New York City. Los Angeles and San I rancisco 

Thomasville. through its subsidiary, Phenix Chair Company produces dining r-ni clvair, for^iMf 
and other furniture inuiufacturcrs on contract and, through its s ib-" •» •• 1 ‘. ut c j >L '^ , j 

lumber to be dried and otherwise processed, in. hiding the production »t dimension stock, tor use m its 


Competition , . , , ■ « 

The furniture industry is highly competitive. There are main .hu; mies enga B ed ,n the P-m, 

the same types of furniture as those manufactured by Thoniasville H'-ed -n |«bl.shcd ...format.. H o as 

ville beheves that its annua, sales in recent years have constituted ’,-,s dim: 2% of the aggregate annua, sales 

of household furniture in the United States. 

Raw Materials and Manufacturing 

Selected hardwood constitutes Thomasville’s principal raw material This wood is purchased from m. epen- 

den, lumber producer, and dealer, and h stored and processed f.u I Her. ... tnam.facnrn.^ 1 Uomas . ,1 

utilises wood substitutes, such as parlicleboar.l. No difficul.y .. ,ui„r,|»,ed by Thonutsetlle ,n ■■bum"'* 
adequate supply of raw materials. 

Thomasville «**»«. "I *. ™.p<men.s re.piited for 11,r assembly of U S finislied pimhwF 
Among the operations performed at its plants are the lamination -I pt>«"od. the application of i | 

structural furniture components, the production of carvings used as Let. h g , arms and as decor., ion ot. .■ » j 

pieces of furniture, tie caning of chairs, the upholstering of chairs ami and the application of l.uqturs J 

and other finishing materials. 

Thomasville’s manufacturing procedures combine median! ation with skilled and sem.-s':,llcd ^ 

Mass production techniques, including conveyor systems, are n-l in many phases ot production. W ith . . 

general assembly line System, processes such as hand rubbing, dec . .live punting and hardware ap,„;. m.-tts 
are standardized to permit repetitive perform nice by individual employees 


Employee Relations . a, 

Thomasville has about 5,200 employees, none of whom is rcpre..< uted hv a labor union, hinplojec idat.on- * 
ships are considered to be good. Tl.m.iasville maintains various employee belief,t plans, melml.m.; rctnen.e.H I 
plans and group life, sickness, hospitalization and surgical insurant. 

I'O i 
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Properties 

The location of manufacturing plants and related facilities operated by Thou,,- 
principal types of furniture and o'lier components which they arc equipped to pn.dn 
of the facilities, are briefly described as follows: 


Location 

Thontasville, North Carolina 
Piant A 
Plant B 
Plant C 
Plant D 
Plant E 
Plant G 
Plant J 
Plant L 
Plant T 
Plant V 

Maintenance and Hr.gin> cring 

Warehouse 

Lumber Yard 

Office 

Showrooms 

Winston-Salem, North Carolina 
Plant H 

Pleasant Garden, Nortn Canlina 
Founders Plant 

Hickory, North Carolina 
Western Carolina Plant 

West Jefferson, North Carol.na 
Phenix Plant 

Fayette, Mississippi 
Fayette Facility 

Lenoir, North Carolina 
Caldwell Plant 


Type of Furniture 
or Component 


Bedroom 

Bedroom 

Lining i aoin chairs and tables 

Dining loom 

Carving 

Upholstery 

’Upholstery frames 

Bedroom 

Living mom tables 


Living room tables, 
bedro. m and dining room 


Living mom tables, 

bedroom and dining room 


l Jpholslcry 

1 )ining room chairs 

Kiln-dried lumber and 
dime, is ion stock 

Bedroom and dining room 


All of the properties described above are owned in fee except Plant 
which is leased. 


s'ille and subsidiaries, the 
■ old the approximate area 


Approximate Floor 
Space (Square Feet) 


278,000 
221,000 
318,000 
258,000 
17,000 
86,000 
43,000 
181,000 
177,000 
100.000 
57,000 
5(30,Of >0 
47,000 
38,000 
97,000 

481.000 


300,000 


70,000 


89,090 


61,000 


470,000 

■nnrisville, North Carolina 


The plants and other facilities are of various forms of construction and ;u*»* \ui< static sprinkler systems 
and other fire protection equipment are maintained with tespect to all of the , i< ;»tri:.<•- 

Thomasvillc believes that the projxtrties are in good condition and adequ-m B equipped for their intended 
use. During the past three fiscal 'ears Thomasvillc and ubsidiarics have s] T .pem imately $12,375,000 for 
expansion, replacement and model nidation. During this period depreciation idle. . , amounted to $6,300,678 

1 he manufactiiring operation.-, me currently being condmted on a onc-sldii. I M 1. m week basis, with over¬ 
time as required. Although Thomasvillc believes that tie facilities are adequate to in*r! normal requirements, 
it is expected that a continuing program of expansion aim capital improvement wili be carried forward. At the 
present time Thomasvillc has under construction at 'J h imasville, North (.arnbn.i. t particleboard plant to 
contain approximately 34,000 square feet of floor space and is adding approximate! 49.000 square feet of floor 
space to its plant at West Jefferson, North Carolina, ncith. r of which is rolli < t< • 1 in tiie talile above. 


r"r-"TT 1 







- 520 - 


MANAGEMENT Or SURVIVING CORPORATION 


Directors 


The names of the persons designated in the Merger Ago .m ii* to 
Corporatiun when the merger liecoine.s effective arc shown in ill i> h . a 
each person is his principal occupation, the ye. r in which lie lir.si " ».e; '• : 
which his term expires and, according to inn omation fnrnished i ;■ !' >• 1 
of Common Stock of Armstrong lienefu ially u>' ned hy him, direct" • • ir.d 

ii.; the directors of the 
-., lalailatiou. ()p|msiie l 1 
i director of Armstrong, 
i Armstrong, the iiuiuIh 
I nertly, on August 1, l‘M 

Stirx iving 
n 1111111' i f 
l!u- \ i nr in 
r of si.at. s 

\l 

Name 

Principal 

Occupation 

Year 

First 

Elected 

Year 

Term 

Expires 

Common 

Stocl 

James 11. Binns 

Pre:ddent of Armstrong 

1%2 

1970 

7,0'K)"' 

F. C. Crawford 

Honor.my Ch nrman of the Hon; 1 of 
TRW Inc . (components, systems 
and services for electronics, pm 
airctaft, an motive, defense and in¬ 
dustrial markets) 

19-17 

1970 

Ui) 

H. Thomas llallowe!!, Jr. 

President and Chairman of Standard 
Pressed Smel Company (pruR'io 
fasteners, steel shop and office i '|uip- 
men', and electronic component 1 

1991 

1 ‘ '70 

IfVl 

Walter E. Iload Ay 

Executive Vice President and Cf.iei 
Economist <: Bank of Amcrii ;t i d. 
tional Trust and Savings Asso.!.• t i• ■ m 

1%2 

1%9 

5,501 111 

Harry A. Jensen 

Executive Vice-President of Armsii- .ig 

1992 

I‘>71 

4.1.x' 

James V. Jones 

Executive Vi> -President of Arm lem,' 

19( i0 

1970 

6.000 

William J. Kyle, Jr. 

Partner, Ruehanan, Ingersoll, lend" 
wald. Kvle \ Buerger, Attornr nt- 
Law 

i966 

P'GO 

5(i<) 

Charles L. MeCune 

Presid' nt of Ti e Union National II.mk 
of Pittsburgh, Pa. 

19.12 

1 ( »71 

4 1.710*" 

W. W. Pedrick 

Vice-President of Armstrong 

1997 

1971 

5,iO) 

Hobart C. Ramsey 

Former Chairman of Worthington 
Corporation 

1955 

F‘71 

l.ooft 

F. 0. Schwei/er 

Vice-President of Armstrong 

PXiS 

l‘lf.9 

2.012 

Duncan H. Tingle 

Vice-President of Armstrong 

1 %S 

1 '»(.<) 

1 775 " 

Eric A. Walker 

President of The Pennsylvania State 
University 

1«*(kS 

1"70 

KM 

M. J. YVariiock 

Chairman of me Board of Directors <" 
Armstrong 

1959 

PH.9 

12 '00 

Joseph S. Young 

Chaim.an of the Executive Coinmil'i- 

1992 

1**71 

1,000 " 


of 1 chilli Portland Cement < 


1,1 These amounts do not include, in the ca>c of Mr. ltiniis, any til t'” ' 1 shares of Common Slock tiarxh 11 «■ i f-j 
him to a trust fund h r the benefit of hi> son, in .hicli Mr. Ilinns ha a p . r interest; in the case of .1' ll", ll j. 
an aggregate of 111 si arcs beneficially ov.nett by his wife, daughter an I m . t i which he disclaims beneficial oar i lup: 
in the case of Mr. MeCune, any of the .60(1 si ires of Common StoC. ii a host i-mtl in w I • is h be has a It.ah oral lift 

interest ami of which he is not a trustee; in the t.,e of Mr. Tingle, any do I no" shares of Common Slot I Is if In •a , l* 

own'll hy his wife as to which he disclaims Item n- ial ownership; am! in tin no .. Mr. Young, any (if the I'm thato 
ttf t *i ilium til Sim I. held in two 1 1 lists of wltii I* I - is a i n Ii ir.lrr and i i * * h ,.' I: n Ii be li.n. a 1 1 .■* ln-n.il iiin '"I't in 

I cl«". t, oi ,n ly ol I hr f IWMI sbaies f h-ih-Ih i illy ow n* d by Ins w lie .is to v. h - It In i'i .i I* mis Im-iii In ial ow mo slop 

uo 
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Officers 


The Merger Agreement provides that the present officers of An.istr 

11 ' • - 

itinue as officers of the 

Surviving Corporation and that T 
of the Surviving Corporal inn. 

it. A. Pinch, Presidt i . of Thomasville, 

v. •'! h «*’ 

n Senior N ice President 

REMUNERATION 

OF DIRECTORS AND OFFICERS 

OF A RMSTRONC 

The aggregate amount of inti 

eralion lor i'Hi/ pud by Aiinstioiig end e -td 

* 'dial ic-, to cacti diicctoi 

of Armstrong to whom such re .a 

mcration was paid in excess of $30,00*‘ 

in udiia; the three highest pai 1 

officers of Armstrong, and to t,,e 

directors and t ff.cers of Armstrong as 


and the amounts of stall 

remuneration to tiie imlivitluals named after making ah' wane r ur federal 
such amounts to a husband and wife, are as follows : 

TABLE I 

llii : to 

• -s (,ii taxable tncome of 

• 

Remuneration 

Name of Individual 

Capacities in Which 


After 

or Identity of 

Remuneration Was 


Federal 

Group 

Received 

A Kiru :At l* 

Taxes 

C. J. Hackstrand'" 

Chairman of the Roaid 

>* 

$51,5-10 

Janies II. Rinns" 1 

Senior Yice-I're-idcid 

«Ji )/» if; 

51.820 

Harry A. Jensen 

\'iee-President 

72.! 50 

43,907 

James V. Jones 

Vice-President 

7 ' ) 

45,075 

C. X. Painter"' 

Executive \’i. e-Pre i’ent 

; >m ryj,) 

60,788 

\V. W. Pcdrick 

\’ice-l'resi(!eiit 

*3 12? 

35.246 

M. J. Warwick" 1 

President 

/> sj 

85,508 

Directors and officers as 


I.Jinl.-'.JO 

t*' 


a group, 27 in number 


1,1 Mr. Harkstrand Mid Mr. Fainter retired on Decern! r 31, 1%7. At tliat >■ Mt V -nock became Cltairinan of 
the Hoard and Mr Hinas became 'icsideiit. 

' -* '1 hi> amonut do<a> not include $65,000 paid a mnui.* • ation for legal servi e by fit in of Iiticlianiui. Ingcrso'V 
Rode wall!, Kyle & Hunger, it. which Mr. William j. Kyle, Jr., a director of An. t< ■ : ■ a | artner. 


The estimated animal benem-. payable to tie' nam i individuals mult. un-itteg's Kctiremeut Income 
Plan pursuant to which each pci son contriiintes until tpumal retiicment ,i * "i the portion of Ids annual 
earnings subject to Social Securny tax (pre.-c.di; $7,80 | )|, plus djd. of the b.d.n • id his animal earnings, ate 
as follows : 


TABLE II 

Estimated 
Annual Benefits 

Name Upon Retiren.entjJ 1 Name 

C. J. Rackstrand . $51,80 1 ) James V. June ■ 


Estimated 
Annual Benefits 
Upon Retirement 11 

_ $20,208 


James II. Rinns . 37,710 

Harry A. Jensen. 33,617 


1,1 The annual benefits c titrated for ea.lt of die hub. 
Wurnock are based ti|<mt the . *. lion tla.it lie will toutin '' 

to contribute under the Plan nut . In. normal retirement da'" 
lient'hts for nun-retired individt.a 1 tin not inclu<le any unftind 
the Hoard of Director-*. When Mr. Harbstraiul all'ined .a,". 
1 ‘137, was fisell at $.V>,260 amin lly which he has t'teiveil 
1 leeemher 31. I*>f»7. In that montli the Board of Directors 
$12.34(1 and $11,11X1. respectively, in«! they are now teceivmi' 
attained age 63 in December P>07, his normal funded retiree 
per anniiiii, Imt having elected a I optional form of annuity 
a t it nun. lie is not I n eiviug an no fended pi n -dt.ii a I llii • lime. 


C. N. 

Painter. 

. 41,825 

w. w 

. Pedriek . 

. 23,374 

M. |. 

Warwick . . 

. 38.382 


luals named other 'he Me i H.u kslrand. Painter ai d 
to Ik* employ* d by Am It' 1 *■ his 1 M.7 earning' rate at 1 

anti will not have t it '• 1 . u * .pi! uial form of ai. unity; stun 
<1 pensions which in ' r* nt'nl at time of retirement l v 

0.3, his funded ..I iam l l for service after June 1, 

nee that time. Mr. 1'. 1 I* ,M and Mr. Paiulei retired on 
anted unfunded pen • : m to bn in the annual amounts id 
the amounts shown t n. it" lie tr names. When Mr. Warms i. 
nut I true fit for stuvit d’t i b'tn 1, 1037, was ft set I at :f.3K,3K2 

, lie is now receiving in annuity at the late of $33,403 per 
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On Julv 31, 1967, Armstrong granted options to purchase 27,5*'o ■ i ..es of Comn on Slock of /u mstiong 
to 233 employees of Armstrong and its subside.! ics, including four >t tiiv in 'ivid.uals name 1 in Ial V I, scdi 
options having been granted under its Employees’ Stock Option 1*. in of 1 1 *--4 which was adopted by the sto< N 
holders on April 27, 1964. The option price under all the option was S.-r • per .mare, the closing pin- of 
the Common Stock on the New York Stock Exchange on that dat' 1 l he 1 -I'mving table show* a t" those 
named individuals and as to the directors and officers as a group - r ".e amount of options gram-d pi .re 
January 1, 1967, (ii) tiie number of shares acquired since that d-ite ibn-ngh the exercise of opt ul 

exercised options having been granted in 1959 and 19(»1 under 1 • • • - Sloe' • -ption and Stick 1'iin * in' 
approved by stockholders in 1952 and (iii) the number of shares subject l tmexereise! options u.i Align 1 1. 
1968. 


TABLE III 


Options to Purchase Common Stock 

Options granted-January 1, 1967 to 
August 1, 1"6S 

Number of shares. 600 

Options exercised-January 1, 1967 to 
August 1, 1968 

Number of shares (all under options 
granted prior to January 1, 1967) .. None 

Aggiegate option price. 

Aggregate market price on date 

options exercised . 

Options unex« rcised-August 1, 197)8 

Number of shares. 1,110 

Average per share option price. $57.16 


Di' ecteu 1 ’it 


James H. 
Binns 

Hairy A. 
Jvnsen 

J tries V. 
Jones 

w. w. 

Pc-irick 

Oit. cel s i 

a Grull| 

600 

tsi'. 

400 

225 

3.500 

None 

. :, X) 

?l 1.315 

None 

200 

$5,726 

2 6T>0 
$%.lil 1 


27,275 


10.950 

1 hi.281 

1.110 

$57.16 

1.330 
$46.8- - 

800 

*57.28 

1,025 

$•10.20 

19.840 


HOLDER Or MORE THAN 10% OF VOTING SHAKES OF THOMASVILLE 

To the knowledge of Thomasville, the oi.iv person owning im-re tom 10h', of the outstanding "V 
shares of Thomasville tis of August 1, 1968, was Mrs Ernestine I h I i.ich Mobley, who own-1 2*r ■ - 
shares of Common St« k of Thoic,asvilie, being 7.34% of the out -could : \ - ting shares o: 1 bom: >;ii'e • u ! 
in addition, was 1 income beneficiary for her life of a trust under the wi ’ -if T. A. Finch which he i l' 1 *• 

shares of Common Stock, being 5.65% of the out .landing voting share- of 1 homasville. 


DESCRIPTION OF COMMON STOCK AND IME'I^URED STOCKS 
OF THE SURVIVING CORPORA! lOtJ 

Article 5th of tin Articles of Incor|X>Kiiinn, as amended, :-f in ng provides that Arm troni* k 
authorized to issue 16:,821 shares of No Pat Preferred Stock, i :,u ’'' hares of Noting Ercfvtt - 
without par value and 30,000,0u0 shares of Common Stock of the \; hie : .10 ]ier share. 

As provided in said Article 5th, the Hoard - t Directors is antic 1 i/“< 1 to - 1 iblish series of No l’ai ! ’t eferrt 1 
Stock and Voting Preferred Stock, to lix the dilative riglits and ]•■ - f-ui.'ii-'"* of the respectiw sen ' 
the dividend rights, tie conversion rights, the sinking fund provi 11 . me i nidation rights and t : 

tion prices, and to issia shares thereof. 


In 1945 the Ili an! of Directors of Armstn ng established a seii- - 1 No Par Preferred Stock de 
“$3.75 Cumulative Preferred Stock”, consisting initially of 161..'22 at. of which as of June 6 1 ' 

118,179 shares were outstanding and 43 343 si mi es were held in tin -«1 fi.nn. - f Armstrong. 1 Inder •• -• V" r g<' : 
Agreement Armstrong is obligated, prior to the time tbe merge! 1. ••! > ellectivc, to establish a seri- nl 

Voting Preferred Stock designated “$2,375 Com-ertible Preferred St- ! a-id consisting of 100,(XO 1 *••• 

which the outstanding shares of $2,375 Convert blc Preferred Sto- , '-11 n s '«, $50 Par, of I la-mas' ■>- *'ih .• 
Converted in the merger on a share for slr-re basis 
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Tl'.e following is a summon of certain provisions o the Articles of It..", poiatioti of the Surviving Corpo¬ 
ration, as such provisions will exist at the time the me ;er becomes effect:'’■ and is qualified by reference to 
tl’.e Articles of Incorporation of Armstrong and to Exhibit A attached to the N'-rg<T Agreement. 

Dividend Rights. The bold* rs of Common Stock wiii he entitled to recciw <h ' lends, when and as declared 
by tlie Hoard of 1 lire ctors, hut no dividends may lie decl.i> ed or paid or min deir.i <' <• >a made on the Common 
Stock unless all quarterly dividends accrue.! on the No Ear Preferred Stock t *which the S3.75 Cumulative 
Preferred Stock is a series) a: I the Voting Ptcicrrei Stock (of which the 7 375 Convertible Preferred 
Stock will he a series), includin'' the dividends lor the current quarter, shall have t>i '-n paid or declared and 
set apart. Holders of $2,375 Convertible Preferred Stoc’ will he entitled to cimuiMtivc annual dividends at 
the rate of $2,375 per share hut no dividends may he d< dared on such st»•• •c .nbos ;,ll dividends accrued on 
the $3.75 Cumulative Prcferr* d Stock, including the dividend for the cut rent pooler, shall have been paid 
or declared and set apart. 


Conversion Rights. The holders of $2 375 Convert!! k: Preferred Stock will in’ ■ 
shares into Common Stock ii-.i. !!y i.n the basis of l.Cf shares of Commo ‘fi's 
Convertible Preferred Stuck. The resolution establishing the series of $2,375 i • i 
contain provisions designed to ; event dilution of the comcrsioii rights in cen . m 
of Common Stock, dividends p. cahic in Common Stock ami issues of Co mi m S 
version price. 


li e rigiit to convert their 
i >r each share of $2,375 
e Preferred Stock wi 1 
cuts, slid, as a subdivision 
t. k at l.-ss than the con- 


The $3.75 Cumulative Preferred Stock has no convcrsi .n rights. 

Redemption Priees. The $2 375 Convertible Prefc’i d Stock will he re m.ml? in whole or in part at 
any time after April 2. 1973, at prices commencing at $52.50 per share and u.'i ea ■ by $.50 per share each 
year to $50 per share, plus accrued dividends. 

The $3.75 Cumulative Preferred Stock is redeem; e in whole or in gait any time at the price of 
$102.75 per snare, plus accrued d: ideuiU 

Liquidation Rights. Upon ao> v u.tary liquidatioi dissolution or win '• n| of the Surviving Corpora 
tion, the holders of the $2 375 Convertible Pretciied S k would be cnlhb . m he n id in cash $52.50 per 
share, plus accrued dividends, or the redemption price p i share then in clbct, v. hi. liver is less, and upon an 
involuntary liquidation, dissolution or winding up of the orporation would !•• mi. ! to he paid in cash $5D 
]i r share, plus accrued dividend' in each case before any distribution shall lie Mr....' m the holders of Common 
Stock but subject to the liquid..ti >n lights of the i.olders of $3.75 Cumulati • Ptei red Stock. 

Upon any voluntary liquidation, dissolution i r win i ng up of the Survivni , (. or) oration, the holders ol 
the $3.7S Cumulative Preferred Slock would he cn'itlcd t die redemption pi . <■ "t s tfh stuck, including accrued 
dividends, and upon any invulm. .try liquidation, dissolution or winding up ■ the Suniving Corporation such 
holders would be entitled to $n’ J ]ier share, plus accr led dividends, in ntner c.i before any payment o> 
distribution shall be made to the holders of shares of \b '.i.tg Preferred Stc i; >: t . i• ••r.m Stock. 

After the payment to the holders of Preferred Stock of the amounts to uhi. h they may lie entitled, the 
remaining assets would be divided tmoug the holdcts of Common Stock. 


Voting Rights. The holders of Common Sto.-k and the holders of Votini; I'reieir d Stock, of which the 
$2,375 Convertible Preferred ,$t> :k is a series, will he en.itlcd to one vote jn i si ue .md to cumulative voting 
rights in the election of directors. 

Holders of Voting Preferred Stock have the following additional voting tights . ;• class. If six quarter!) 

dividends on the Voting Preferred Stuck shall have accrued and be unpaid, ■ l. -Mi-.s of Voting Preferred 
Stock will have the right to elect two additional ti.rectors until all accrued dt. i.tends h ive been paid. Without 
the consent or affirmative vote of the holders of .it least 50jT of the .shat* s of ‘doting. Preferred Stock, the 
Surviving Corporation may not, by amendment of its At tides of Incorporation o<- 1., merger or consolidation, 
(a) authorize additional shares of Voting Preferred Slock or of any class of m. r !■. i .eking on a parity with 
the Voting Preferred Stock as t<< dividends or assets, e (b) sell, lease ot •■••n\c.- .ill >r substantially all its 

D“J 
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propcrty or business or voluntarily liquidun-. dissolve or wind tip its m.tirs. Without the consent or i.ll'uuut:- 
vote of the holders of at least G6y 3 'h of ti e shares of Voting 1 i.-ten t-1 Stock, the Surviving Corporation to; 
not, by amen.lnieui of its Articles of Inc. .rotation or by m-nm ■>. , --nsoli.lation fa) authotizc or in. n-.. 
the authorization o: any class of stork raid, --g senior to the \ -li:- •'.el red Stock as to divide ids j, S srts. 
(hi make any adverse change in the rights of the holders of \ . t.v I ■, rred Slock a> set forth in th- Attn '■ 

oi Incorporation or as fixed hy the Hoard .f Directors. In .. , v mi.Ii change would , ;„lu. . 

the rights of tlie holders of any |eirlicuhu series of Voting I 1 lock, no such ch.angi nia he mu 

Without the cotiM'iii or affirmative vote of the holders of at lei i <-.• f the d an . ,.f ..■.... 


incu, n<i Mjci, iii.i. 

I 1110 <-! Sift'! I Si'l'lr s 


Holders of Xu Par Preferred Stock, <•' which the $3.75 # 
rights ex.ej t a.- provided in the Ai.icie-. of lncorpoi >; 

I,lC0! !.atiun, hold.rs of No Par I’referi- I Stock have voting ■' 

voting rights of the Voting Preferred Stock- as a class describ'd : 


di-. e Preferred Stock is a series have n 
law. As provide.! in il.e At tales < 
«*i clas-i 'ii.iil.tr to tlu* ad !iti»*ti 
pifvedin^ paragraph. 


/V.vni/’/rev Ruhts. 'I he Articles of In orp,.ration of the Sm vitim; Corporation will provide 'hat it mv 
issue shares of stye ;, option rights or securities having convci -1 -i <-i ... m.;, rights, without f.rst - lining tl-- 

to the holders of No Par Preierre ! Sttxk or Voting Prefer; .! Mo- In additi.-n, under ti e Articles .. 

Incorporation the , v irvivmg ( orp..ration wid he authorize 1 to i- i- . . ,■knees shares ..f Conn-' n >t»fl in 

o| tioii rights with inspect thereto pursuant n. a stock purchase • -i- \ • ,.ti..ii plan or plans ; i- ,.<•.! !.. tl 

holders of a major ty of the Common St.sk, without first nil mi shares to the 1 Idet .a. IM 

Stoc;,. As of August 1. l<;i,S, oo.Vs, s j,ar«-< were reserved for < M-um ling options and 'U2_'i - ,. 1 . w, t 
1 esei ve 1 for future 1 .lions tinder stoci option plans so appro-, e.l 

.'.//.vr Frorisums. 1 here are no sinkint fund ; rovisions api-’i •• my class of stock and no limitation 

,n an - v •"‘lentttre t-r otl r agreements on the payment of dividend *las f »t T! e Hoard i i) : . 

tors may from time to time issue all or at., part of the attlli. 1 I .issued >|.„rcs of any ■!•„ .4 m, 

biu ii consideration ar.d value »i.> it r.iav dot* ■ 111 ii«c. 


RIGHTS. OF DISSnNTIHG SHAREHOLDERS OP THOMASVILLE 

I. aider the provisions of Section 55-11.1 of the Genera! Si • m North Carolina, a c.,p\ -f w hi. 1. - 

attacl, ‘ ! ,ltmo • vi "8 ,h * Merger \grte, iciit. any sl.areh 1 1 ,.sville who does u< - . ,te the 

> ‘" VI ■ : ' ;““«»» " *he Merger Agucmcnt and who. to the meeting, gives I hot ,still. 

written notice that he ohjects thereto, nuiy. within 20 day at ..-rising vote i taken. ke written 

demand on Ihomastdle for the payment to nim of the fair value in h ,res as of the day prior to th • date 

®” wh,ch sucl * was take »- x “ «rthci notice of the datt ! written den 1 i 1 mst hi made- 1 

rhon.asvtlle shareholders will he given. Such shareholder does .. entitled to pawnent i , hi- diaies 

unless and until the transaction to which In- objected is coiisum,..ai 1 ! liomasville will’mail to r.eb shut,- 

ho.der who makes wiiueii demand tv-thin ti e 20-dav period tie 1 . .. • e. notice in writing ol il .- -i , 1 ,. „ t 

* w ‘!, t!,c transaction is consummated; provi led. such shan-hoM-t - . 0 - 1 the written deimm.I ;a.Mr. - t- 
winch such notice should lie mailed Under the pi visions of it if Thomasville and tl ohji ting 

shareholder do not agree, within 30 days aft. 1 the date on wh-i. the in. action actually take, place , ,1 the 
fair cash value of the shares of the objecting shareholder, su>.- dnr-i : i-r may. w ithin .0 d; . af. 1 tl-r 
expiration of such 30- lay period, tile a nothin 1 in the Superior C • -i 1 ..f I .w-lson Count) North l -i..li|. , a i - 
uig lor the appointment hy the Clerk of three qualified and disi.-tv- a - ., prais.rs to*a, praise t .<• fa.r ui-,- 
o t u- shares. I lie award ot the appraisers t-r a majority of them if n . nlt.-ciion shall he filed ti .i t-- - iil.ii, 

10 days alter the aw rd shall have Ueit filed in court, shall In cm.;..I by the coml and when c. Mirra-! 

?‘ ia . ls * 1al aml con * ,1 «sive. and the sharcIu.Mer, upon deposit,-.- . ,. , r share certificates in .... n dial! 

-s c.Uit.Li -o ju.lgme .1 against I liomasville . r the appraised va-.i- --hh- - us of the day f-ri-.r to the dale -m 

w lie 1 tlte autliorumg Vote was taken, together with interest tl.er. . 1 ■ 1 ’, «l.,te of such cotifirmati’ 11 If itlur 

tlie sharenol.ler or Tl. mmsville files exceptions t.. such award witln-i P- .lats after the award shall hate hern ! 
hied m court, the case shall he traiisfencd to the Civil Issue Doc 1 i ..f in, S-iperi-.r Court for trial. 

II. e foregoing summary does not |'»irjM>r: 10 lie a complete sunn a-.u 1 the provisions of Se.i-.o 55-113 

ot the General Statutes of North Can lima and is qualified in it-, - nluett- I- reference to that srcii.-n. 1 
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IIoklers of .*2 375 Cotivertiuie Preferred Stool:, Sc'ies A, $50 Par, as v. e' ! 
of Thumasville may object t the merger ami demand payment for tii ir 
law. Voting against the merger .ii.es not itself const-.turn the written obje.'.m 
for payment required by North Carolina law, and ta:l re to vote against i 
waiver of the right to payment. 


as holders of Common Stock", 
I’.ues tinder North Carolina 
to the merger or the demand 
meig:v does not constitute ;i 


OTHER MATTERS 

The managements of Armstrong at. ! Tliomasville d<* not intend to pt' -ent • n> other matters tor .-iclion 
at the meetings of shareholder.-) of the tespective corpoi..lions and they litr e tu t !>■ n informed that any other 
persons intend to present any matters h r action at th- respective n.ect’.r, ■ 1 i >>v >er, if tiny oilier matter* 
should properly come before er r me<' ng, it i. inten d'd tlsat votes wit > 1 l ursuant to the proxy in 
respect thereto in accordance with the recommendations the managements u th** respective corporations. 

Any stockholder of Armstrong who ext ; • and returns the proxy i v u • *■ the same at will at anv 

time prior to the voting of ti.e proxy, hut revooati -n 1 t the proxy will if 1 * ■< I • live until notice thereof 

has been given to the Secretary of Armstrong. Any shareholder of Thoma \ ’ ••• • > • 1 ■ .ecutcs ami returns the 

proxy may revoke the same tit will tit any time prior to the voting of the i o vy, a ievocation of the proxy 
will not be effective until written notice thereof lo.s ..een given to the Secrrt." i I ;unasvil!e and the proxy 

will be suspended if the person living the proxy attend the meeting and i-.-rl to v t- in person. 1 he share' 

represented by duly executed pr %i ■> in the accompany in,; form received pit >t to the meeting by the Secretarv 
of the corporation soliciting siici. proxies and ta t so revoked or suspende*' .< 1” • *ted and if a choice is 
s]teritied in the space provi led ti.erefor in tire form of ] foxy the shares vvi.' ' vot'd in accordance therewith 

Armstrong and T'uomasvilie or if the merger bccoi .es cit’ivtivc the Sm vi- '”g t 1 rporation, will pay tin- 
expenses in connection with t' ...intir.g, assembling an 1 tnaii.ng to their t-n • . reholilers (if this proxy 

statement, notice of meeting a., form of proxy, in adn'iion to the use of 'i • m proxies may I*- solicited 
by directors, officers t.r regular i ..j.h.yees of Arm trong or Thomasville per n .. ” ;. v telephone or telegraph 
and Armstrong and Thotn.isvilie . rerp.-est persons holding stock in tl.r u u m- or in the names of their 
nominees, to send proxy matcri; • to and obtain proxies Horn their principal c I ' ill reimhtirse such person- 
for their expenses in so doing. 

September 6, 196S 
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INDEX TO FINANCIAL STATEMENTS 


Thomasville Furniture Industrie , Inc. and Subsidiaries; 

Reports of Independent Accountants . 

Statement of Consolidated r'inancial Position at November 30, 1967, 


Page 

. F-2 

lid M ; 1, 1968 (unaudited) F-3 


Statement of Consolidated Earnings for the five years ended November 3 
periods ended May 31, 1967 and May 31. 1968 i unaudited) ...... 


1 , and the six-i umth 




Statement of Consoli.'..ted Additional Paid-In Capital 
and six months ended May 31, 1968 (unaudited; 

Statement of Consolidated Warnings Retained h r t • 
months ended May 31, 1‘ 68 (unaudited ) . 

Notes to Consolidated Financial Statements . 


for the three vi u s i m 

led November 30, 1967, 


. F 4 

three wars ended N"'- 

11 ,3; r 30, 1967 and six 


.. F r 


. F-r, 


Armstrong Cork Company and 1 ubsidiaries: 

Reports of Independent Ccitificd Public Account,™ •. 

Consolidated Balance Sheet at December 31, 1967. and June 30, 19(,S • m.m *>' : 11 ‘ ••• 

Statement of Consolidated Earnings for tlie tive ye ns ended December 31 i , and 
periods ended June 30, 1967 and June 30. 1968 (unaudited ) .... .. 

Statement of Consolidated Retained Famines for the three years eme.i . '< • •uu-.-r 31, 
mouths ended June 30. 1968 (unaudited; . .. 

Notes to Financial Statements .. .. 


.F-10 

.F-11 

the six-month 

1967, and six 
.F-12 

.F- 1 3 


Prc Forma Financial Statement (unaudited): 

Pro Forma Combining Balance Sheet at June 30, P’oS (May 31, !9o- will* ; • ct to lluiiuasvide 
Furniture Industries, Inc and subsidiaries) . 

Pro Forma Combined Sum: ury of learnings for the five years ended 1 ".<■<•', ! ' • M, 1967 (November 
30. 1967 with respect to Thomasville Furniture industries, Inc. and l - ' lies), and the six- 
month periods ended June 30, 1967 and June 30, 1968 (May 31, r' / m.-l lay 31, 19o8 with 
respect to Thomasville l urniturc luditstr.es, luc. and subsidiaries' . ... 


I* I 

EXHIBIT 1 
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Ri.PORTS OF INDEPENDENT ACCOUNTANTS 


Hoard of Directors 

T homasvillo Fi.ruiturc ].. dus.ries, Ii.c. 

I homasville, North Carolina 

We have examined the statement of coiisolidat ' litiancia! posit l in m 
Inc. and suosidiarics as t/t . member .10, 19i 7, and the related staten: i.t 
retained and additional paid-: t capital for the hree \ \,r» then ended. Om ( ■ 
wtt.i gcnerah; aercpted audi.iug standards, and acce.dmgly in. aided sir i • 
suc.i oilier an aling procedure.', ns we consideted nect -.ary in ti.e ciran. nn 

W e d.d not examine tin financial statein mts oi f laldwell Furnitu. 
acquired on April 2. 19uS and accounted for as a pr ling of interests, wl.i h 
pulil.c accountants win -e rep .rt tl.ereon is ; c.ude.l ■•! ewlierc in th.is ;c .v V 
licreiu, inso.ar as it relates i the amounts ire aided ft r Caldwell l'urni '. ; • 
report. 

In our opinion, the accompanying statement of consolidated financial po-1 
earnings, earning- retained. ;•.;■! additional pa' I-in c • ital present l'airh ti > 
I urnituie Industries, h.c., ai. 1 subsidiaries at November 30, 1907, and tl 
three years then ended, in c< .formity with gt nerall accented accountine 
basis. 


1 -it a ville Furniture Industries. 
• • t ilidated earnings, earnings 

mimatittn was made in accordance 
1 t of die accounting records and 

•nq t.iv. a consolidated subsidiary' 
9 ' ' Mi' 'ta were examined by other 
>' t iTut. Our opinion expri : s"l 
< .' I'l.iiy, is based solely on such 

t "i cci statements of consolidat' d 
' ■ .an " d position of Thomas v ill? 

: ' of their operations for the 
!'!•:> 'pi's iqiplied on a consiitent 


F.knst N F.knst 


Winston-Salem, N C 
December 22, 1%/, except a- m Note A 
as to which tin- date is Ap.i! 2, p)(„S 


Board (if Directors 
Caldwell Furniture Company 

We have examined the .id.nice sheet oi C'ddwtch Furniture Conipan 
cemher nl, l'*o/ and the re ate a statements ut ii come ■ *.«1 retained earnin 
separately presented herein ', t ur examination ' t.s m. ' in accordance wi 
aids, and accoidingiv incun.cd such lc>t, of tla accounting records and ■■ 
considered necessary in the cir. instances. 

Since we were not engaged as auditors until 1965, . were not in atteu 
in determining pnvsical quantum of inventoi ies at laic.iry 1, Ivor, flow 
Cednres we sattsfed ourselves with respect to i iventoii' . used in the s!,y. 

In our opinion, the above mentioned balance sheet and statements of 1 
fairly the fina 1 p< it ion . ( tldwell Furnit re Ci ■ »any is of Dece: 
operations for the three year., . w ended, in ciol’ormiiv with generally . 
oil a consistent basis. 


Lenoir, North Carolina 
February 9, 1%S 


■i ' North Carolina as of De- 
die thtce years then ended (not 
i" I’d' 1 accepted auditing stand 
"diet auditing procedures as we 

' a nt>--cm* procedures follov. e 1 
I*. ii' 1 ns of other auditing pm 
it f"i 'liis dale. 

'• 'm ! retained earnings pres "if 
i, i r; ‘>7, and the results of its 
m . '.lilting principles appli- i 


I'd ' ITE AM) HltACIt 


r.'.Nv 

t 

* V' *) 

i V *.. 

t > i 


EXHIBIT 1 
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STATEMENT OF CONSOLIDATED FINANCIAL POSITION 
THOMASVILLE FURNITURE INDUSTRIES, INC., AND S'JRS, DIARIE 


ASSETS 


N'.v, mi * . 30, 1067 
(t: :<;A) 


Current Assets 

Cash .. 

U. S. and local government obligati'.ns—at cost and accrued int' iest . 
Trade accounts receivable—less alk .varoe of $100,0(0 at November 30 

at May 31, 1968. 

Inventories (Note B) . . 

Prepaid insurance and other expert:.. .... 

Total Current Assets .. . 


1067, ami $109,' 


Other Assets . 

Property, Plants, anl EvUipment (Note Cl 

Land, buildings, machinery, and equipment at cost. 

Less allowances ior . . ., . 

Total Property, Plants, all Equipment.. " ' ’ 


3' 1,975 
a 3,65 5 


P ,-i 1.1.960 
17," '3.037 
'•' 7.339 
1 s <,956 
.• • 1,753 

3 • 1,500 
11 "■M.305 
| ■ " 1.195 
< l < ‘ ., <04 


LIABILITIES AND SHARI HOLDERS’ EQUli'V 

CURRENT LIABILITIES 

. 4- 

Notes payable to banks . 

Trade accounts payable. . 

Salaries, wages, and commissions. . 

Taxes on and withheld from pay to. s . . 

Other accounts payable and accrue expenses. . 

Federal and state taxes on income. . 

Current maturities on long-term d >t . . 

Total Current Liability. 

Long-Term Debt (Note D) . 

Less portion classified as current li .hility . 

Provision for Deferred Compensate:. 

Shareholders’ Equity 
Preferred Stock: 

$50 par value: 

Authorized—250,000 share . c , 

Outstanding—100,000 sl a.es of $2 375 Convertible .'..nerred Stock, Sen 
(entitled to par value u,on involuntary liqui lation) 1 .Note Is; . 

No par value: 

Authorized—2^0,000 shares 
Outstanding— none 

Commuii Stock, par value $2.50 a share t Notes E and I-) 

Authorized 10,060,000 shares 

Issued and outstanding-2,714,305 shares at November 3 >, 1967 and .,719,8 .. 

May 31, 1963 ... 

Additional paid-in capital . 

Earnings retained . 

Shareholders’ Equity . 

See miles *■> final* * .* slateinenls. 


i.- ),00o 

1,215 

I..' 9,649 

255,902 
4,963 
_•,'ill,369 
310,220 
7. 1,71s 

i 2,970 
310,220 
■ 3.750 
<5.603 


\ 0,000 


6.735,763 

3 1.311,670 
,, '37,433 

• t '.,(1,901 


May 31, 1968 
(Unaudited) 

$ 2,4u7.016 
43,337 

16,693,353 
13,604,315 
317,553 
32,06-1,369 
331 781 

31,872,579 
13.063.857 
18,91 3,732 
?31.354.873 


$ 3.762,500 
1,4: .9,065 
1.317.332 
468,122 
451,930 
353,230 
2103)79 
i 13 148 
682.337 
210,979 
471,358 
95 ,(ri3 


5.006, (MX) 


6,799,625 
34,368 
30,520,870 
’ 42,355.363 
$51,351,872 


I' ' 

EXHIBIT 
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STATFM V^Q,- pn N TUI ;: INDUSTRIES ' I ' ; - SUBSIDIARIES 
STAT..M..N, C CONSOLIDATED ADDITIONAL PAID-IN CAPITAL 


Balance at , • y,. v , Ktt . c A) J06S 

‘■‘"l.ltlMc .. Illstl irs •„ ■ • 

... lT,r„iu, r |, . 

. .'I.57J 

KcM^amiOKivo, « to i nierRcr .... I? 7 *! 

• !<> ,;.W. v ;t. t , . 

. ((»«./1-10S) 


Ycar i;;ndt 1 ■ • ‘ n:ber 30,_ Six Mon-h, Ended 


Balance at U'glnnii.g of a* restate! 


Excel.* of i .roe-KcJ» aw , 

Founder, .... ■ . Jt l " ,I,art »«WM by 

^ 1 ,,k - i*i to ciiTgcr 


i» w^n,' 

ivxce>* ,.f ; „ vir • , , . 

•'I’livn I ,,I Tl. i.'li IV 

.. . Joe. . .. W .’.W 

A ‘ , J“ ".■ rclati. ■ to : - rac . .. . . : ,J ' ; 

'’•‘‘•one .a m i wi ;, n,„: 

.. S—(i— 




> *e note* i • financial Man mcnt- 


in ,, .May Vm 

1,67 (Un 111< 1 itc l> 


■ ' 75.118 

"' 75 .11* 

' !*>) (Ad . m 


l! 


EXHIBIT 1 
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THOMASVILLE FURNITURE INDUSTRIES. INC., AND SUBSIDIARIES 


STATEMEN 

T OF CONSOLIDAT 

,:d earnings 

RETAINED 





r 


Sis Months 



Year I 

ud.’ l Novt 

,uber 30, 

landed 






May 31, 1064 



1055 

l‘f-6 

1007 

(U naudited > 

il.tlance at beginning . : ye..; Xu'e- A 






Tliuttusvillc Furniture lr.'iu-' .es, 

'ne , ami subsidiary. 

.... $17,070,-No 






1,063,0.13 






2 .V7 






20,73t».17‘» 






.1 tt.i2.0J2 




Halancc ai beginning of feri. a- . - 


. 1 o,0>l ,147 

.’•A 

$20,0^1 ,0S' > 

$20,241,0/0 

N'ct earnings .. 


.... 6.(o5.i»4J 


5,2.0,1'-*/ 

2.443.4)0 


2J."S , ».7'iO 

27 i.'t 

31.230.277 




l.i.t.6 17 

l. ” 7.' 

_.u32,Ni3 

l.l"2.7o4 

La>h (hvuk'ii'Ii »lecu»ui .t.. . . 

Net income of Caldwell !• m nitm c t ; 

..•am to; - December, lv6;, i: 

baled 



11 035 

in statement of income u>v six m 

- i :n .o. i M.i v 21 , l 4 68 . 





1/rf.o.3-17 

1 ' 7 . . 

2,1132..“! ,3 

l..'o ;,r..o 



21,323,443 

- v r- a -r 

2o.2i>3 414 

3o.i\'.42" 

At!ju>tinc»t relating to met ier ir.v.saeti ai Note A. 

. 13:1,233 

id’ r. t 

3“ 256 

4U.4. : H 

I’alancc ..t end of l'cr.od . 


... $21,450,720 

. • i. .| • ... 

220.241.'.7o 



See Mutes ! < fuaii' ; statements. 


EXHIBIT .1 
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THOMAS VILLE FURNITUFL INDUSTRIES INC . AND SUBSIDIARIES 
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS 


(information related to .’way 31, 1968 and L’--- ( e;iud of six months 


the i ■ tidei. is unaudiu-iij 


NOTE A—PRINCIPLES OF CONSOLIDATION. ETC. 


0,1 • ; • 1 ; .«l 222,07! ires of it !: f»i ;tU of the cap tal st ok of Fo m let i I trni 

!-rc, In.. On 2. 1it i-statl lOo.MiO .a.o .. ,t» $2,375 CunvwtilD. !'.••• .. 1 Si *k, Series A, S5O.00 Fat. if »-x« 1 
for all of t of Caldwell Furniture G uiy. These transact''>f t aecomUcit for as priotinsi nfint stj 

■;.. .. ■ > : tall and the following t i\- cn re i to give rctr ii dint 

thereto. 


The re-t.iteir.eiit re-, th.g 
r.et earning ; res ioJ-sly te, -rtvi for the nveyi >rs t; -.1- : 

Year 


.. :i. ’.he acijn.sition -. Calchvc.l Furniture i bid the ClTeet of ii.crcii-.ii.ij n-A -’tiles an.l 

ncmlier 3o, 1967, ... t!,. i ■ 

NV > .lie 

D03. $5,i ■■ - , 

1 . ( t « j ! 7 

1"6‘ . 7,-. 

1 ,; )0. Jt,|’ , .:. 

19o7.. a.ioiii.. 

Hie results of operations f Caldcvcll Furniture Coni; ny liich arc repot • . ■ dar-ycar basis liave been inchidH In 

the statcmci situ .tet.n tl.it 1 j • era ltd Novcml. i 30 art not i til 

cl ’-‘ : '2- h..s bei -. I.;.:■!• : . cunsolidatid ea:s retained Dr the i income of Cahlivtll tor 'In tunntti el 

December, l‘<«7, ivisieh is tie baled ii; the >Utt incut o' >-.co:::c both in J‘<!,7 .>• i •• • -i : i.’oiith- eiide.l May 31, J«M 


amounts: 

Nit r.'ruing- 
$ 75,014 
53,789 
153,948 
247,337 
193.291 


I he n ults of tile o.--tuttons of huyette Enter (ir; es, Inc a wholly-. ■ i - '• r.T have been included for tli* prM 
since the ii .u- of it- i i. -i ..-..i A; . 9, lei V.’e ' n Carol.: a Furnif .' ......... ,’.c., was aci|nircl in a cash traits v’O'-ii 

ai.n u.e: gc*. . ..e .-i th. . ..i i - . 1 . : 1 : ;i 1 - 


‘ h' • .•ii-o.iu.iiei. i.i..oiii.u statements it. .tide lb accounts of the Coni'. ’m.l .,'1 of its suhsidiaries. Sigi.il'canl inter- 
company ;i .a. I>c» ii t,, i ... .it i 


At -May 31. l% 8 , tie • m;.- ay's investin' it in s- idiaries is carried 1 1 1 . • . : $2,420, 267 less than its >■ |uitv in the 

snhsi. i ■ f " ■ .ieli amot::.: :- inch; led if. the t.i .ucial .< ement us earnings 1 flat' • I 


NOTE li—INVENTORIES 


Invu.tt.iit', are stated t cost, principally <>n the hst-in, first-out basis lie . 1.1 toi ies of three subsidiaries, ichi. lt r , In¬ 
prise ap;..-. - 1 -ate...- -r4.icit) .{ the ti.’.ai in emory ■ !uation, arc stated •>• . . 1 . -i .- Orst-in, first-oat basis. t<| tend 
closing invent-trie- hy 1 * ... - es. us.d n dctcrn.'nii.g ..»st of pioitu 

V. *»>' 31* I'-XlS, .1 K‘ .»* (dl'.tAt • 


XcmmU-r 30, 1%4 
Xuvnal tr «v» 1 
X'uvcuuat 30, l‘x/> 
Xuvciiil ir .)■>, I*i07 
May 31, . 


NOTE C—PROPERTY, PLANTS, AND EQEll MENT 

i he major ela- -es id 5 , ty, 1 ,an!-, an 1 t -|uip:nctd stated on the basis . f 


Land .... 
MuiMinj's 


M.icf.nury m. . c<;u:pimnt 


C»iii.sti uc 1 '*.Mi »*. . 


I»y UiCtlimls (vti.iiy.l t liiu*, (lutiMr «l(*t lilltiif* li.r.itnc, 


I>l <niu< f 1 •’ 1 

1 lor 

c three years 

and six in -if 

Race 


'j» k U\ 

Finished 

Mater 1 


1 tlClNil 

1 ’l O IllCts 

$ 5 , 1 ^ 4 ,.’, • 


146,23.5 

$4,024,437 

6,014, 11 


3 •79,474 

4,555,698 

6.H94.I ■ 


3 1 84,442 

5.633,681 

7,‘*77.« i*.” 


2 68 , 2 ‘.W 

7,086.671 

7,7i»\ * ♦» 


.1 ii53,o, si 

7,811.800 

e basis . f 


hjHnws: 



i.m 

• 1%7 

M..i M. !•'■ 


's ' 

1 >12 

$ 1,(162,583 


11 

•V 195 

11,598.582 


i*i 1 

1 163 

18,309,668 



■ ’ 830 

841.746 

ol»soli*». • lu •• 1 

-•i 

.*•«• iahlc assct.> 

«»ti the basis • *f 

• tliy.ils ) « v. 

’at. d 

* • .in m #1 li/r tin 

l.. t 1,1 III' .1 


l ; r 4 


"b 


EXHIBIT 1 
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NOTES TO CONSOLIDATED ITNAidlAL ST AT EM 1'. Id I E <<■ • ntinue.1) 


their estimated usiful lives. The majvr classifications o: dtprcc .de assets am. 
follows: 


1 the i s ‘ - < ' i.itc 1 useful lives are as 


Buildings . 

Machinery am! eipiipmuil 
Eurnilurc and fistures .. 


Delivery equipment .... 
Leasehold Improvements 


•5 to years 
to 20 years 
1'' to IS year's 
• 1.1 10 yeat 
i lie of lease 


Maintenance and repairs and minor expenditures tor renews and I eumncU, In. • ' ■ ' 1 .‘ ‘ ^ < “*od 

and major renewals have been charged to the property • count . -he carry..* ann.u ' ■ • ■ • ;'>•» . ‘ ‘ u 

of and the related allowances tor dc,.:-.via,ion have been eliminated, from the -counts . f • - ' ,ru * «**" Uu ' 

reflected in earnings. 

NOTE D—LONG-TERM DEBT 

„g.t rm debt cot i » of 5H210 at Noven or 30. 1 67 ft >.745 at May 31 1 » »* » » ' 

merger as follows: $301,510 at Novel*, 3-1, 1967 and *334,340 ... May 31. 1W mat . ■; 1 M. ; <.d..m .:ts of ,10 .1 

w .th interest at 5 >. . in; anl $267,250 at both dates maturing in tlw years ■ * “. 

from $10,873 to $66,S5u with interest at 6 % i<er annum. 


NOTE E—CAPITAL STOCK 

.... <• . .. \ «o r.-,,- , it % \ ' • fat . er share into Common Slooc 

Th.e $2,375 Convertible 1 relerred Stock, be. .is A, $ 0 Par, concert. >.c at a . . 

at a conversion price of $33.33; ; hare of C turnon Stock .ject ' ' 

stock is r« h mable aft April 2. 101 at an i ut.■ rt ><»> '■ ’ 

after Api I 2, 1978. Holder of prefet 1 st ........tit 1 to < .ve ...* 

, va , . i. , 1 ih,. ii [I , • | , 11*. I i t 11 . \ C V It »t. 1 .i *5> U« 

and as declared. No dividends may . paid on Con.mot Sto.k .m.css the lull union 
been paid o; declared. 


Shares of Common Stock res vc. 1 . r issuance were: 


For conversion of preferrid stork 
For employee stock options: 

Optio\ outstanding . 


Available for iuUire 


At Nov. 7v 1 


At May 31, P>68 

150 , 001 > 


236,010 


NOTE F—STOCK OPTIONS 

Under the terms of an Employee Stock Option Plan adopt.' n l‘>65. options for :he i 
granted to key employees, including otnccis, at any tin. prior to February 24. 1'V" <’ 
not exceed 100,OIK) shares of the auth mined but unissued Common Stock of the ton ■ 
individual who would, after the isSUa: e of the stuck cov red by t..e option, own nu.re ' 
granted to any one individual may . t exceed 5,00u sha Th ptions may »« ex. 

25% "f the siiares and each yc,.r tin .after as to an additional -V/L 1 he options ten 

Ihc option price is c<|ual to the f.val on the date the ,.| 

provided for tlx issue of st.x*k . opli , 

1064 ) ol its fair mat kel value on the <itc of the o Ut iv fur the plums may U- gian.. • ii 

Supplemental information regarding the options for ;hc thr • years and six mom 

Options Ou's>anding: 


OF i ION PRICE 


At Nov. 30. 1967 
At May 31. F#»H 


I rrShaic 
$ 8'*0 to $2'•68 

$10 27 tu$.'' <1 


$1,179,634 

$l,3(.l,78o 


... ,... ,{ Common Sto> k may I" 

planted under the Plan shail 
i ,ii :i- may tint lie granted to ;• . 

i-i the Common Stock. Options 
, t..* y, o after tlate of grant as in 
i ■ , ,rs after th.e date of grant 

g . cl d. A plan adopted in l r < ’ 
■ ■ 111 it t 95% (amci.d. to If i'i. to 
■ i tin- P 62 plan 

| Mae 31, 1968. follows: 


FAIR MARKET AT G R \N C 


I . : SI late 

r >37 to $29.68 


$1,1SiI,6.'7 


•I in ! |o$33 31 $1,362.0 7 


EX'ITRT'" 1 


! 















NOTE'S 


”° CONSOLIDATED FINANCIAL STATEMENTS (Continued) 


Peri ■: 

N’OV. 5 I. I 
Noe .ft, . 
N v. 3f\ i t/P 
May ! 


IV: I..! 

N’.n. 

n .... : 

Nov. . , I 
May J:, .. 

Tl K 

pa : in <... ; ... 


NOTE G—PENSION PLANS 

S;.i * ..ii.tj.uly . 1 .. v ii, - ..vies arc 
in lvf *. Sjv,‘'L .V. !•(.. k* v.'>35 i:. i 67. u. 


Opt: r.s Bt 

.r.i.-.e Exercisable Itu . ■' , 

Ti;, Period: 



OPTION . i-i 

FA IK V/M L’l 
!>.\ i'K MXI itfi 

: A r 
' AHI.E 

SI,a 

!Vr Share 

Pr r Sjla: e 

1 olaj 

23..' HI 

if 6 5 s to S2*) * . 

$20.27 to $22 62 

$ 61’7" 

f 1 *5 

$ <• :'! n, $2. M 

$16 27t., $22.67 

».s“ ’> 

1-V.vO 

If 6.6? : j ?J‘,' t.s 

•SI5.27 t i$3l 62 

Jiru: 

I •.» S 

5 10 27 to $2, i.X 

$30.7? to $33.00 

1 * J « r 

Option.- 

Exorcised During 1 he , 

•trin.L 



OPTION* !' ix:« 

FAIR VAi I'K 
OATH KXi 

A 1 

SKI) 

Si.ar. , 

i -;r Share 

i’er Share 

1 "!a! 

2 o • - ; 

«s 6.3/ to $16.62 

i • ' $v22.Si>to$2$.'»t 

S 

J1 » : 

f 6.50t j $20 sij 

$21 o21« $3t i i 


3,6o) 

7. (> 6? t._> $2', SI 

’ $21.5o to $JitiKt 

{ J7,7w 

5,5-1 

'I 6 90 1 i $2'h0s 

2 $31.25 to$36.36 


ti e si. iri s i>^ 

1 under :!u j iai.s o 1 . • : 

>: ' a :c of the shar.s is credited to 

• 1 i‘» ’n.i! 


coverCi! i y li:c :i.il rcti cuuT.t • !.u • . 

! J 1,1 a•»4 [- <r t! :c six i: 


normal i • . . . * ' *'' : I? tl 

. \ , ' ' 1 • ■ « resett 

«rvic< ■. . ,.. : ,.. had heei, ImnW, «| uuU»M 

• ■ ; l » ' ‘ ■ ,c ‘l «•> $63,440 in 1965, $5’f !24 in PM 


‘tii'.>{ to the j.hi-.s .un‘-| t ■ $?:3 2.»'i 


Of I . ! «*" “I the benefit of ke rn., > ■ . Eluding officer* elected I* the it. 

. .... ** ** . iwuratue .. i. . ... !i, , . 

. n,c ' 11 ' ' . ‘ r «*i . It . ■ 

" ■ lu “ ur ‘ • >•*) • taii'l «.| •ciiuii ate the j. an. i i:« .. . : the m t,,.- ... .. .... 

WM '»« «*»w tOiul , ! $82 i«. „„; j , ; . , ‘ . . ,|>eUu . 


1 : 
t'-u 


NOTE li—TAXES O : INCOME 

I: c provision f.>. l..s> in, .me i.etudes the lo!'• 




i i »lc. a! 
State , 


Less h:\estnit lax . 

Charges to ],iu\:xiui. i a ■ .: t 1 i i.,in;ie: alien 

i-.iL-iai. 

Stale. 


1 lie investment lax tie nl is aw ’leil duvcih as a i«.L. linn ,.f enircnt 



11 ,ii 

1 1 ■! N'l.tillii.el 

3o, 

: : Mon'!', 

lit 1 


1 

I'ltili 

lw.7 

M.,r <1 | >. 

‘JT* 

i "*»•/ 

•.633,552 

$3.70-1, P»2 

; 3 0 '.I 1 



375.7X2 

•l>.2 22ii 

321 • t 

* } 


s' if*,331 

5 _'2d. i 12 

2, • • 


*■ . r. 

35 6.3/11 

'at 12 

it 


•* |'» 

■ O'ttl.v j 

5,1 i.tnl 

2, { >') 2M 


. -M 

3>..t(»t 

J3,*xki 

i 



_ 3.701. 

2.1/Si 

M . 

t 

' •!«» 

‘ 73'i‘>s! 

. 172. 'si 


pi <»• • 

: *• i 

1- ,. ■ •' i • C lit \| x 
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NOTES TO CONSOLIDATED FINANCIAL STATE!iEN 1 S (Continued) 


NOTE I—SUPPLEMENTARY PROFIT AND LOSS INFORMATION 


p/t'F 




Sic M lit! 1 .' 

Ended 
Mas ,il. !‘•< 


Maintenance and repair.. 

Cost of products so!.! . 

Other profit and loss ucoounis. 

Depreciation and uir.u.t;. ativi.: 

Cost of products sold .. 

Other profit and loss accounts • . 


$ Su7,_Tn 

1,3.“7 

/ 

1, FI 7.073 
133,1<>. 


$1,172.5'*.’ « 4*>9,K33 

31.4 1 '* 13.833 

J,41".7. : 7 l,3ti‘».5l‘i 

llH»,**‘‘3 53,1*34 


Taxes (other than i:n ire 
Cost product* sold : 

Payroll . 

Property . 


7- ,4 : 1 

33o,.»!i3 


'*78.134 
4 ^ 7 ..' . 


3'rt."’* 


Other profit and loss accounts : 

Payroll. 

Property . 

Other . 


I 

13.3 U t 
73.n 2 


177 i- 

33 _■ •*> 
133 ' d 


11 ".-' 8 
4 . 4'7 
: I . s' 


Rents: 

Cost of products sold . 

Other profit and loss accounts 


None 

dc '71 


4*1.131 33 _'*••» 

3 .M .447 1 l.-’<‘3 


r •» 
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31, l'.V '} ami the Cons, 1 ..tied : t.ito:: .*•!.( of ttitijjb of K &• 14 l v, • Mill- 
March 31. pit •. v.l ici, . .e : . u..».l it. e arc • h'g coi.m !i .. <1 It, 
Compai \. v.cre iif. ex li.--i • us but ui: vu furnished • • t it 

ants the!c,a;. 


It: i>n. ha .• ! a, ,.t;r « x..ir.it: «ti .. 
ants, St:, - It ilnnacia! -t.. .tc.tis on .cat iriy : 

anti Mibsidi.cries at I >c ember 31, !•'(.” ..a! t' •• 

confot : 1 . ntin 

citcct to the .acliisii a, \..i h v.e aj-.j r«»\ \ of t • 
fiu..ncial -liti 


and the aforer.it -: : i • t ( > 
t'o: i. 11 ..t. in. ' . , ' ‘i 

re nits of their • • . 

nciples at.jiii. tl ■ a: a t •. o 
accounts i : the . i vn;n v..V 


Philadelphia. P... 
he I : at .: y it, 1‘'(‘3 


t . vi, 


Heard of 1 hnctors 
K & H Cam i r Mtr.us Inc. 

We i.a e exa:ni. ti: c.uno'id.iteii state'.fats of additional 

K & 14 C.;;.et Mill , l.v. for the year -a.led .rclt 31, 1 \k» .»•; • .. 

K & H Cal , it M : h , I...- .’ r tla: three . .a s e: •.! March 31, 19< • i . . 

with generally .avty;, ;. iditiiig .staial.i.tls, .. 1 ac«n dingly inch'. 1 • .•!. 

and Mich other auditii.j, pris'd lares as i e eon ered ucccs.-ary in cr.o 

In oar opinion, su h financial statements tin t presented sej • • •• In 
additional contributed i. lital ami reuinol earn ■ s of 1“ X. 14 Cat,* 

1‘Jm), and the results u operations tit E tv II t . -pet Mills, Inc. f. n 

coua.nnitv with oeiiet.. r accepted aecoi utii.g | . ncipies a;.; i.ed o . a •• i 1 


Dallas, Texas 
May S. 1‘Vv 


F 10 

El.itIBIT 1 


ACCOUNTANTS 


Ct.iiipativ am! stthsidi i ies as of 
years then ended, ami the st.ate- 
n w.ts made in aecoi'lam e with 
the acco.luting records ami surli 
. The eon-olidated statements ol 
Inc. fur the year end'd M if|i 
, Inc. for the three yens ended 
. statements of Arntstror." « »rk 

• rt of other independent account- 

. : of other independent account 
.1 of Armstrong Curl- Company 
: r the live years then ended in 

• at basis a.fter giving utinaciiie 
liaries as explained in m.le i t" 

Marwick, Mitcmi a X- Co 


1 capital and retained earning* •>( 
Mated statement of e.uuihgs of 
. 1 :.iiialit>:i was made in a. '01 dance 
tests of the icconntiiia rec'ids 
instances. 

ftni present fairly the ehnnp’. '11 
mi', for tlie \ear ended March 31 
e ears ended March 31, I'Mo, ’n 
lent basis. 

\.\xiii K Chant & Comi vny 

l . itifn'J Public . h .'ourl ’iii'i 
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AKMSTRONG CORK COMPANY 


AMD SUHSD.'iA vli in 


CONSOLIDATED lALANCiC SHEET 


December 31. 106" and Jtmt c0, l'/58 


as.-kts 


Current assets: 

Casli . .... .. .. 

V. S. Treasury and oti.ci so* untie\ at Cost w.ucli a; |.u.\.n.a 

Accounts ami notes icccivut 

Customers' account* ie*ci iv.ibiv . 

Customer*’ notes me;table . 

Miscellaneous .. . 


Less provis; m tor discounts 


•! ,*s ■. 


Inventor it s (note 2' 

Finished st ck . 

(iiiOlU ill JTl rCCsS. 

Kaw nutoriiW) . 

Supplies. 



Prepaid ex; uses. 

Total current assets .. . 

Sundry assets atal investment . .- .ea . ies*. 

Property, plant :u;d ce.u; .r.cr.t, at si t ote .. 

!.and .. 

Buddings ... 

Machinery and equipment. 

Construction in progress. . 

Less provisi >n tor depiccutiun a: . amortmali-n ... .. 

Paid-up licenses, at s.»t loss uiu.-rttva. -,t. (. . m 3,< .. 

LIABILITIES AN.) ?'l« CKHOI.Di.KS' 1. • 11 Y 
Current liabilities: 

Notes I'aval'lo .. .. 

Current insi.ohrcnts on lore-tern, debt mote a ..... . 

Accounts |>a>alile ■ 

Trade . ... . 

Other .. 


Accrued CXI crises, \c itlil .1 
Salaries, w ages and C.t 


g an . other taxes: 
u.tssi :'o .ital re hit. 1 v .t." d . 1 : 


Social security taxes • .... • . . 

State income. -..pital >t..e,; . 1 .. . ot.iei 1 t..xe. .... ... 

Insurance, 10 yall.es an t n .- -lam.-us. 


Federal and (ot i ttu income taxe: . . 

Total current liabilities . . 


1 ong-lerm debt (note d) ....... 

. . Mie taxi note 1 
1 leiortod investnunt creii.t (note (•) •• 

StocMte.Mers' equity . 

Preferred stock, $3 75 _c in ulal. •'. 

161,533 t.aies 1 note 7) 

Voting Preferred S', h. ;:<• 1 ar a 
Common St Si a - \ due 
10,765.617 atnl 16.77H.4S6 » ar .. 

Caii, 1 ..1 surplus (note A) . 

lvc'tained earnings. 


no par value. Author'/' I 

....• A.ttln 1 t/e I 1 -o A ' 
late. Auti.Oiir. 1 
i.-,actively (not s a ..t 


Ji'.l ,S31 shares; i- 

..ires 1 :s ai.'d noae 
si shares; issued 
>) . 


Less treasury stock at e> >t 

I'referrerl •ti»'i>--4d dt.l - 
Conan.a: St.- 1. 4t».n'i ,o 


. Jjj ; .ies, Ies|«e 'ively 


Total st' H hll. d.'. I s* .' 



June 

».fiber 

dO. 1°6H 

. ! *v,7 

(LTl .111 lllcd) 

CC*0 

(000) 

; 1 r 1 6 

11341 

;. r -5s 

» 

* : 1 .7 



4 S3 

2 J 7 

J >'**2 

. 

r: ; -’*4 

’ ''45 

4 5.Vi 

. * f 

>7.214* 

t A \t\2 

4 ,d>1 


U.SJ7 

11 ' J? 

14 

* .; 1 

4 y\ 

* • ,\2 

" 74 ' •' 



; . 7s 

14* Mil 


* Jf. % 

1 ' *.»: 


; •<» 

vi. 15 • 

j ' 1 / ^ 

j. * Jf. 1 

*,% . M 

J*' 

.**. i 74** 

j l ' • > 

1 i" 

• »**7 

„ 1 .* ,2* 4 

; ; 

4“; 

*,<. ' ISO 

•' *f»7 .»♦ 


*7.365 

f 13 "7s 

• si 

345 

1 • 50 

l'>. .53 

1 141 

1 l«U 

ir • ‘M 

Jo ‘ 

’4S 

10.1 '4 

556 

44; 

\,M*2 

• 41 

2 7S 

d/a. 1 

1 1 *».V» 

In Ids 

/ fiS 


4 i73 

57.1 S'* 


~ M 

1 *«i5 

i*> ' f * 

2 hM 

2 ■: » 

1 

1(. ♦» 

• ’ '(/» 

1 77S 


4S.* *4 

2 * i »o5 

2\ 716 

. ’7 1 


•S4 

3 •<*-; 


ri 

•! ' *r\* i 

2-'* 4 ' • 

> i S*» 

< m,; 1 i 4 


See . 1 ...... |MI.»I". noli si ' 11.11,• i.d slalenienls 
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rRONG COR!' COMPANY AND SUBSIDIARIES 


All: •nnl a:!.. eii.ni:!,. .. 
•'••till ■!.« Cfll ' 

I- A !t * ...pet V 

.Viiu>ti:.< nt . 

] ot •; . . . , 

N‘< t .. . i,•• 'he 

I\.iit.'t .,.\• ’■ I* 

1’rcvnv.l .* v\, 

1 >-r -T ,ne ii, 

( . '• I: i‘". Sto. I., I 

1 .•ti.l !' '.7 . 

Jtna* j t, ! >,S 

! i\ t'.r pit M , 

Am'.'if it t • I •' i . 


. i M !• 


• in I"'-?. :■'•'■ an.'. ' ■ \ $] s;-: 
..!• ! .'line •' >. I'-f-S ..... 

. 1 i: e 1:1 .' \o. $!.4 4 • s!::i: o l 

• I .!i:ire ill tile :\ iv •• •! s cf ' il 

• mi t > aeqiiiiiiti •. . 


KETAINED EARNINGS 
i\ Mont ended June 30. 19(8 

Six Month! 

<*, 

) 

Jgy 

W. f 

V-i: 

en«1ed Peer 

•tl'cr 31. 

cmlej 

June 30. ::« 


1 f .s 

1 -<00 

1067 

(Uiuin’.i ;!) 


(000) 

(000) 

(000) 

(000) 

$ 

$if>o.5rs 

o;* 

$iS3.M3 

r 

$311,405 





r 
* ' 

(37.'' 

—■ 


— 

i 1 ! 

<* 

1 > >l| . 

27'2 

• ) 

i« » 

1’ 7,i >..‘3 

JI ; : J J 

330.8SV 

224.474 

1 

i 

,iSj 

4.“S 

444 

ID 

( 

14.43:* 

! 56 

!4.75P 

J 1 ') 

I 

’/l 

1 at 


15 > 

. >13 

J 5 .'4 5 

$109 - 

: : • 

<51! a v* 

7.7' < 

$2ir.:;o 

i 


• f .... i >ir; .••■•. ::.n * 


! • i* •••( • 


I--12 
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AKMSTt.ONC CORK COMPANY 
NOTES TO FINANCIAL 
(Data with respect to Jane I'h-.S and six 


AND SUBSOLAKii .1 


STATEN.La ’A-, 

n.tanths • 1 ■ • ■ i • '• nam’iieit.) 


(!) Principles of Consolidation 

1 1,0 1*1 *! li !.« S 0* i < •'. ..i'.» -.i Si..iv. 


transacti' us ant! »t Is i ivi -ill , unit .. 1 itcjtt. u ‘ 

Miliaric. tuir ii .chided m t..,' v-e - i- n*.. . tu.ai . u.. ■ ct.a: 
tal.cn into earnings »«••> >.■••!. . •• i.a’:.- '•■.vtie i * •'*'*» • 

..!! in.ri.xls have liven . i.. s •' 1 * l - 

.at consolidated net larnnigs i.ir l'n, t n.ciia'.- c..rnit 

The lA mnu.iy's .vmsoh ..ilvd to n >n< ■ • . I*... 

$23.6SS,tV» atal S3' ;.iant . • - et' u 

!'.V 64, I. ami I ■ 

1 > .7 were ? 1' 1 ., ■ 1 alter A • ' i. 

months ended June Ji' i’ x ..u A- " 


It t’.c a ounts t<« j«ny ana 

j c..r ended IKnt.t 
\. oi igmalty i r|» *»'.■! 
athsidiaries; ini.ii.-i • 

■* a »..:n> arattve *•.. 

• r ;>5 hy ; iim 

r 31 , Pin and at 

i2i.u.' • ‘0 and fd 

. .rmr.gs .•! »m’.i > >'• 

cum.. devaluat.. Net . 


On Nuverr.hct 30, lt<67, the i ■ '• ' ■ •• ' 

> timed tlie 1;..!..lilies , f A . '• Cart el . t.e ... p-'. t -1-..V ^ a 

nli l, i d.i.;A.' * 4, C 


..l c> o\c.* it- 


thcrctor 

U*iT. t ’ CeitCvl .IS U poohl-, • • tl.t.. • I .. . . ... , i ‘ c ' 

:n ,, nt> include the acco*.n.t> oi 1 . \ .! I .rivi lx-c t »* •* 

The cmm of tin Con.rant's :> t:i the tie: as«i. . . 

s i * N) J 1 * * 1 .it ) ,u,i i'f 1 is .*;»t l• • i.s ‘icr.i Jiiv i 

. S. d 'Ur* .*»SK»ws: property. i* 

,'.o!Iat equivalent of vast at oi »*• ' . 1 ..«» nee... 

uU at average ex. > . 

Cost the related ..cc.'l- 


to ? 14.1.28,'lxi at 1'., nth.-: 31 . 1'' 3 

Foreign currenei,> !■••< Veen ex >t t 


lut.to .n> aceomii- 
. •• v ..in; .n'.'s 1 ■!! e. 11 mi' 

, t!.e Ct.ni|-nny In 

■. ilemei.ts •!'.,.,111 Is. • v in I- • 

.• . e hut'. sign-meant 1 n. 1 

. i: i.l car lent assets >1 
i'll cs : ■<■.' ■ ' ai I 

• ci „r .; i , rh•,r .* 1 . 

. . . !i sn:t..t...a: - nr the > ■ S 

li.; . 1 i.t e« nisi.let .it 1 . n 

s-.ix'c .a: ac>, ttsiti.'iv In.* 
m-i. i lateil nn.tuci.i! Mat 

i. .. sill .'...I; n • ..n'.' U.t' 1 

• l.ilrd ; ei.t :.e 1 < .1 nil y.s 

, 1 meitt a: .1; J f» ximate L- S 
t v \ci .. 1 ;,t• l .It-1 ' tali' 1 ; 

I ...id . 1 . I C. S. dull r 


(2) Inventories 

Inventorie «;, stated at > ; • - • 1 ; ■■ 1 1 

excel: ... eertaiu • it ... va 1 . : • '■ 

in tlie n.oi|.illation . 1 -.t nt g.x..;- *■ 


Dcica I 01 1 t 1 . 

lin en, .cr 0 ! 1‘X.s. 

! liviinhet .!!. 1' ')'• . . .. 

I lei-etul'i t . .. 1 1 » 

June 30, V>ui (i.naucidt.'.I 


%'cU*rn.,u *'«4 .. 

H l'... ’ 1 . 

IU..te : i.lN 

>.V7ri.'. •• 

C» * -i»> i.t » 
t li.i'.S.i 

:: i*7r.' j*-'* 


(3) Depreciation, An^oitijation, K: ^ • 

The c mjuny j?v vr.i Y.y v.^s j.ti.li^ht-linc Jcprceut. -n ! r 
ihe retirement of pu'tcity, phu t i i i.tpi.ieot .it t.;’ ••'•l 

property arc rcviewc.l from time . t.i* ^ l*> company H -*- 1 * * 
iu'cutuu'.atcii ilcpi tciatu n vuli: l iu no it . -.rt> rcti: a 

in the year the ol v*li -cciicc i- -*». >t;ii: i 

The apprevimate average ellrctix r«t v i ilcpnciati \ a:v a 


uncial rc;>ort'ms p» . 

i. 'isriul lives. i'-> 

S,*se..«i i' .**• s 
1 : v ; l.is ill, is * hu* k . 


how s : 


r t !:i»t 1 •.it i. in meth-I 
’ -.in i 4 .!..; y ..moti t am . e Us 1 

T-ita. 

iuvcii'-ot n > 

> ■* 4 . * • * 1 * i 

5(4 SM.V IH'il 
l.iVV.l ««* 

74. 


.t ... .is calculate*! tt» pio\Mc i • 

• 4 * ;•,* in »• s ii’.i.iv ;.huil « 

, ^ tlie evcc>\ ni * s t ' 

», '■ s ,i> .. il«*i • n *•* 


ivomeslie c< i. ; nit> 

!luiMttig> .... ... 

M»tch mciy ... . 

O ■! s' * till 1 • - ‘ UliJ tlXtliftfi . . .. .. 

IV. AN . ■, ' ■ Vi*. I ... ... ..... 

I.i t p . »'i»t ..i'.«! ti«» • . . ••*••• 

Multlv, si> .slit. IuO.Ks ... .... 

I*«»rcig i eoniju.. cs 

litiiM'i vjs..* . 

,\t..vhincry .n»t ftpnpim»;t . . .. ... 


l f pon rctiruiniu i>:' otliei fh'po*niv*i, the u\count* *’e rc.i* 
Ucsuhing g.ti»'S .*ii*l lossv.i ate ich tv ir. laiii nps. 

Maiutcnaiiec ami repaiis u ;** * * t<» rxpense at th• time t 

The cost i.l paio .ip 'iwei.st s am- ti/* l n»*'i the mu iinng . 


\ • ! of the asset cost 
e rxpcm!ituic is incut • 

i .Mil t!a licenses 


63 
IDS 
js S 
rs 

4 i U 


3 4 
S3 

. 4 .. aim utvtl • i cci..ti *a 


1*’ l l 
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A VISTKO’G CORK COMPANY AND SUBSIDIARIES 
• OTPS TO FTN ' NCIAL STATEMENTS (Continued) 


( J ) Long-tern' i •.'>t 


uvt.""'ll';:.ts due cut tlv. i- . . { .V..-WS : 


! 1 ft •' r .'I. i' 


June .Vi, 


NuiKPirri'it 


' . i • ■ ' -.tj* ordivatcd deb<:.' «. 

' -i ' ■ : ' '.ii vithdd .. ' :c 1 v. it A 

•* • . lit **f* 4 (as , . , I'.S.W 

■ with interest . ‘ti.*; . . 

• ' ligatu■ -r •.•••. Ian 1 
! “ ' !• *. txw.’ vaHv ' dittR :r u 

it end iv !' I >'i .■> - 

*'■ *’ •••• :•!!!• u.t'!y *•» 1 with • • ■. • 


$ — 


itHKI) (I«1‘I 


345 4,738 

$345 $5 >38 


lit hit : \ lot '■ 

Iv!.- Mt ir<- If 
it i \ .,r 


' '! • ■ . nv< • W( itib ii linated 

■ * " l ' ’ ' c ::: *• l '' ■ 'Aoiii 1 i iii i i i'.iitg in the reported earnings tier share 


(5) Defemed In. . , r,.\i 

. ’■ ■ ■ itt by the Interna! Revenue Service. Pro- 

! 1 . . for future owe >;■] d ' • iatton tlici minor itt ms repot te 1 

'liiJvTi-j i v i<*r ta> ,i !• .. j i\ j*o:ti:;g jjiir* v-u^. 

(6) Investment C. tij’t 

, , . ' 1 ' n ' '^ ,p ' • a ;i re.n, »*t rvf provision for income taxes. Prior years’ 

| “■ • ‘ ' 1 ’ * the • • *et- As a ?«• <it!t of the change in accounting 

''' ' : ' ■ ■ ' net • inti i Dr the > r ended Decent!, ct 31. 1967. ivere in- 

'■ \mortirati lefer-ed i ttrvi t , ti I 1965; $330,000 ii 

1 ' • "> «« * ' ■ ' iitl.' -is I-...i>d .nde : J* *ie 3»», !• ■■ 


(7) Prtferred St _. 

iii - .hares r.. • ' 1 ' 
pin a rue* I tiivi 


va! «■ «.f SluO.flO, • . •„,! ; 

(S) Capital Sutp ■ 

i 1 ••• i.mpt. > .i, ,.| , dor 

tttary : 


whole . r ii Company's option at $102.73 

' - ; 'be : '- ti price ar.d have an i voluntary liquidatiii: 


d-nng the thre • y- - . ■: x months e -.1 30. l . are reflected in the following sum- 


Vit.i i tv'"'I Decent! or 31. 


A '. 1 rpr ■ ■ , . , . ■ ' 

Ai:. tr*:p I i , ,oy 

I eV It ( II ;rt ' , '.V j \ .'. 

' )-'h'" ' • «i; it. ex ■ v. of ti .» 

'• ' m '* ’Tfstroi’i; t’ rk Coo v 

I •iritt.m St* ’■ i"!;v, :i< t of .-C'ltii •..«» 

expetwrv .. . . 

, : 1 v. of vhaie.i f . • .it 

: »oM t.i • •• ■ . to i n n 'Ti ise of is 

(38 -64 shares i ' . . ■ ■' sha -I ; 

■' " I'e.. ; i ! .in v in tile mx iiv • I s 

ended June 30. !■ • 

Mis.-eltaiie t, ■ :• <1 i • i & t; Carjst Mil!,, ' 

• ’' j 11, * ' * .• •« . ? **<• xli.irt's » f i i- 

*ti"''P '■ i . •. i ,-i m j ^ 

vh.i'v, ill ivo'i; :. . - . - . . in I*k>7). 

1 bjdu t i of tr< .... St. A: (3.01 i $h r, 

‘ 1 1* . . mi tilths r ikll f HIM 

v ' ' • 1 ... >!' I cut 'ii vs imm , ,j 

•'""I'.i . . ivd-. f.... s i opt ..us. 

A till .nut at ■ ml , f |ii . i 


Six Months 
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I ’<>; <<tti 125.0*10 527000 _ 
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46.000 441.000 

M7/in.(VX) ' .233.000 J4'»,012,000 $4KStV|.(Si0 
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(SO Stork Option Phns 

Coder tlio upturn i' 1 in a ’ ' n'kli >rs in l f - - 

; I, t at Dccen Ur 31. 1M Juni 3>, l'Xit 

fn: ■ i* ns. ! ' ■ • *j>tt«>Il p . 1 ■ ! - tl'aa . iif l 

.. , • C«! 'I r «jp HI.I • ex ' 1 • in '' lt*V« ' and i 

Under ilii' «•)•' >ii |>! 'ti n,• i-1 i st<« i.n* *■ !*.-rs m i' 

St.HI; ..t IHvinUr 31. l'H.7 ■ > ' ■ .,t June 30, . 

• it 'iitu •• optl'.i - r lie i.. h.- than tin- < 

giai.ted. Jl’i-i’ iipt.ni s .hi r \ ■ * * ■ nnii.itivc oax»- > 

In addition, there wore ■ ■ ' .m-s t *r 2.htX) mi. 

Ini.. 3(i, |0oS in romicctim ■ ' ..".cm.i.ly Kr..nti : 

ali. ... mi tlx- litre I lie o''.mi .i Hi -c npl-ms ar* 

1 -r It is tin Cntni any'. mt.i ' • ' • • ' ti -e uutstai'dinR 


' 1 i-re . i-TC options outs'ai Im.t :'"t' 53.17.» shares nf Common 
11 itil 4,i sti shares avail..!■'• at I•• »t1 1 dates lor 'hi' Romting of 

. ■ . ' 'i ' ’ 1 

i; c Ur vuu ■» 6 «»m •! u . f i,i k ' 

. there i re option- out-fa In i; for 5 1 ' •<* shares of Common 
• i,of... i .hares 1.140 lit e. at Jut '7 N were reserved 
itr in. vt pric- I-, tin* s ire- ai the •!. '.tvs the ‘ i turns ate 
ire fiv- yit'.i - from «lat•• ■ f 'rant 

., of G in tor. Sti.'k ' I iml ■ *' 31, 1U67 r 1.402 si-arcs at 
;r iv ji a ( .; the eh" 114 111.0 ket |'iiu' f the 

ivt is;.. It- >: a I'tini'al >tivi t a- . I expir nil Nwnn! er 25, 

■ tli 'ii'.i- ; y Cnmi' nii St' -k. 


Ojiti ns f >1 116/d ' ti. - i 

610 /S j-" share n; a ' 'al * . 1 . . 

1 .t. ' of J 4 . 7 K 4 '•►1, \t J1:1..■ 

1 • . i of $ 4 .' 6 ? | r share or ■ 1 • ■ 

• . , or a t Hal of 84,’vv.lXHv 

Opti ".< became cxcrcisal • > ••• 


9 ♦. 1 907, were i tstai at D* emlicr 31, u ..'. an '- rape *pti n price of 
'ate. if giant. . 1 ' . 'll lint ■ the average marl,it price ua< 'll IS per -' ire or a 
. for ltd.-72 -!i:u granted 1 ' .'■> ' > l' t' 7 , wet '>i;t-i.w.''itic at att average option 
■: 10 al jates it< pc market price v- u $ ;! 13 per 

. i-i'i’ as follow 4 : 

Market pi ice at 
t - i' 1 'i'i.ahle 1 late 

/"l.,n,,.] 11 ri r i' m iatr VM-tl'iscd 
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)|it' , i>Uh cxcioU.i’ 1c 
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v ’ <HJ 

4 *>H2 

.^i.\ nm tilths vTidvti Jum* J* ! 

• 1 •; 

. \v*\) .. 

4.4 ;• 

'8 05 

>j•• i.>.f, xer< i'Cti 



3S.26C 
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J ^ 

> 27 

hix rr.niuhs v 't<l June .V’ 

v M.*: 

all ' iClll . . 

I.Vo 
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To; I 

A vet ip. 

1 .»*r 
s! litre 

Total 

<■ .U.4 f 

»i rf . 


;75 1 « h » 

*»?■* 

6 ! 4.1N«» 

417; 

pi: 

374.000 

2 FS. 

<7.02 

M >2/1*10 

y >»» :<t 
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.* V53 

l.’Ol/KO 

J’k; .*<* 

54 f0 

K5S.C ‘h> 
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No values are as-:gncd in " • 1 

None of the apital stoci. i • 
except as stated ah .e. 


. 1 t,» option* and acco-.ii y no c! .rpes arc rcfiectsd 11 rarnirps. 

i'll,l r (.fiiccrs and H” yens • ' tor is, v..;:t iCistivet.-tins, *r ot ter riphts. 


(10) Pension Plans 

i'he Company and certa • 1 ’ it- . 
arltiarially determine*! and C : ' 

", 1 '' 6 k 

,'hese costs tnclutle curr. • 

rani ; 1 ;g frrm 25 to 3'i years, i , . ( a 


■tries have pension ;'.in.s ov- ring subrt;.: t'.ii'.y '1 ctttphiyees. The pension costs. 
,at;, ns, were 53.77 «) for .'■'Si and Sl.tVd.'XV for the six months cn-’id June 

■ and. is to cert 1.1 the t'ans, amortir.i'ion "f pt ior servee cost ov> r periods 
, o'.icy is lo fund tin cii'ion ost« ; rrcntlv. 
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EXHIBIT 1 



Hated the 20th day ■ 
vaniii corporation ' herein: f> 

V\ PNITURE INDUST 
Surviving Corp'-r-li-n an..' 

WirsESSETH: 

Whereas, the Coot-men 
that .t is advi di'c ti at '1 • 

fin.: Pian and Afreet::. 

wealth of Pennsyl vania am . • 

\*OW, Tltt.K! I-'ORE, Ap i ' 
the Commonweal*! of IV ■ • 
ft.rili, Ti;omasvi'.le s!-:-.''. ’ • o. 

I>!.iii, terms and cor.dit 


1,01. Merger. At tl e 1 
he merged into Armstror; , t! 
corporation shall contimie t > 
Pennsylvania. under it • pre <■ 

1.02. Articles of In-m 
strontj. as it! ••luvi hunted 
poration of the Surviving < > 
Armstrong shall j>ri-;r to 
Voting Pteferred Stock to 1 ' 

i .02. By-laws of Survi 
t-.i the '■ ‘Teclive Date, sha' 
accoidance with law. 

!.04. Elective Date or 
the Constituent C .rpomti' 
such other date or s . 

Ji approved and adopted i 
ance wi*li the requirement • 
of the respective Constittn i ' 
the consummat'on of the l< 
to sections 55-100 and 55-i 
t' crcwitli. ajipropriate Ar; ' 
Corporation Law. The V i. 
Section *X1? of the Peunsv'i- 
set i rth in this Agreeir.-.-t-t 
“ Effective Date.” 

1.05. Effect of Merp : 
of tl.e Constituent Corpotm 
adaptions to shari s and o - 
transferred to and r.ited i>> 
shall thenceforth he rc-pou* 
hut the liahilities of the ' '• 


1 * > 


« A.N AND AGREEMENT OF MERCER 



!, hv and hctwC' a 
Armstrong" ' : . ■ 
a North Carol: 

• living s me.es 


AR>dSTRONG COI N COMPANY, a I’ennsyl- 
" : v:i: ■ Corp t: t . and ! liOMAS\ 1 : -L 

c r rp' i at ion herema-t, r rr. 'cd i - .masvillc the 
hero :-after called th. ‘'('on-titne:.- Corpo: atloiis”. 


! < * ! 1 " 

■: ms, actii g by 

eir re pective Ib-ards f 

Directors, ha\ e determined 

.• v ’ iPc D 

imaged int-> A- i. 

strong on tlie terms ■ l 

conditions -el forth in tins 

• it 

; tl-.e “Agreement ’ , 

pursuant to the app' • 

,1c s: .;»•:. - •• ti.e Coinmon- 

• Itf • ’ 

North Carolina. 



iji 

■ 1 Thomasville ■ 

>• ag:ee that, pursue-. 

i>, t ie at'i 1 icahie statutes of 

’ i ' 

■ •! the State of > • 

th 1 '■ ilina at <1 ubjc 

t<> ti e •'.••.. •■ -. s l-.eitin set 

I it 

i Armstrong, v. 1 

ch. -.'1 he tiu.- >ur\ ; - 

g cor; ■ it ion. r.irl that the 

\ ’ . ’ii» i':; 

i r e "Merger” . 

MiaH • • as follow- : 



ARTICL” 

ONE 


•Vi cm 

• i''ate (as define 

in lie 1 ion ' 01) of ll • 

M Tger. Tit -unsviilc shall 

** ,‘'.''A!i' 

• •• esi'teiv-e of T' 

masvii : shall cease, a-.' 

tn ing s the sur\ iv mg 


-A-tue of and f! 

he g verned by the 1 -.vs of the Commonwealth ot 

( ' i'.K* « 

‘Ami'i; -,g Co: 

*i nj'; .iy”. 


. . i< r 

i of Surviving Coi 

'oration. Tin* Article 

• ' Incorporation of Arm- 


• the Thi’ft-.'te 

* 9 sh j l>e ' cot 

t .1 he the Articles of iucor- 

• , 

u-iti' amended ': • 

.ccorda.icc wi'.i ,a-.v. ! u 

•: mi t" Section 5.02 hereof. 

1 is «* 

: an n I it 

•tides f Incorporation 1 

v t ■hi--! ; g a scries «,f its 

. 

“$2 o“5 Cnn.vertu 

Prefi red Stiiek". 


v-p;. »* »' 

•oration. The P 

'aws .' \rm<tr mg. a- 

.. ' • ■ : ■- ' '• r 

A Mi l ‘-I 

• • into h> he the ' , 

laws ihc Survi-. ing 

'ai'p-iration urn” amended in 

' T ' f 1 r 

r This Agreement 

shall ' e suhmitted tr. 

the lock!."! 'ers of each of 

i \*' 

■ i t ••■:•.' hv them at n 

■eting- which shall be 

eld on O tol ■ 14. 1« GS. or 

’*i*: i t 

• i f Directors c 1 ’ 

-, 0 th i the Court'-.lion- 

Ci-rjiorati'*ns shall approve. 


•hh rs of A. r m.s-' 

•ng and l.-v 'hi sharcla 1 

-> of Thomas'.-lie in accord- 

• • .- < 

• 4 »t t•■ • • • 

• iav.- and the nr 

. '•( eis ,.f * i.c cl-arte - an 

. :,f tiic out st ..ii-.ig securities 

* '«,» ;) j' 

lions. :md subi-vt ' 

the • r ior satisfaction 

if :.H condition.' precedent to 

r :;. • <\ 

. herein. t'-/-n propriatc Article- of 

Anger sliall he filed pursuant 


: ■ h, Ca-olina Bi-si' 

• .s G •:; • 1 'ii Act and 

tliereui’on, or simultaneously 

. - . ! Mi-' er sliall he filed, 

• ••rsmo t to Se:tiou 9h'5 

if the 1’e—syh ania Business 

J:T t.t» 

become effective 

m ill', -fi'ir.g of tlie Ai 

•icles of Merger pursuant to 

*i.»;4 ! A. 

•ifess Corporation 

. aw or t such other tin 

■ a'ler stici: .' r as may be 

I.v !,IM III . IC'lt hen T 

.-.'• >f ucli cfTecliven. - 

herein referred to as tl.e 


i , t|„ ; , ctive Date. ■ 1 the property, real, p rsotial and mixed, of each 

.,iis .,u ! ii;e debts due on whatever account to • ithcr of them, including sub- 
> , :• action l d-jngir. to cither of th.'-m, :•! he taken and deemed to he 

i , , o ! '.'orporation, without outlier act or c e •■ i lie Surviving Corporation 

•Me -..I ah the liahilities an 1 ‘hligations of t-arli of Constituent Corporations, 
i, . -it . 'orporatimis. or their st eid-olders, diiec-.-s or oflicers, sh.i'l not he 
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aflccted, :vir si. 


of the crc-Ii 

* ’ T > *' •' ■ 

reof < o: any person. r' 

or any liens v; •. 


• rty of the 

( V;!lsl 1 

tent 1 i; ration 1 • 

exist; ora ti 

ii lli ' 

)»- 

hy c: 

gain.-. eiti er of the Cm 

to ■ : nme:.t ..- li • 


• W1 ::*>t 

i\ - « i 

ee. (" ti ■■ Stir vi. hie C 

Mlbstifitol in i. , 

' ' * 

i time to : 

;0 

nd >• hen rc'jiu a a ' 

MKTC.’W T> f V 


v.’i!! < 

•xca-: 

an 1 <' liver >iic'fi deed 

f: ’ r I* i i .f tri’i t 

j • 11 t" . 

1 | • • i 9 s ■ 

. 9 * 






* " .t. he :tciC'* i :v m; . 

.f !•* «.•• 1 #,t! 

M, » 

' i- it:;: 1 

; t t’ . i* 

1 !t* ! . •, ;i!i l ]« hv 

pivi\.s 


1 , powers. 

l! 

•s ;.*i t »f '1 ‘ 

! i] 1! • • t i ■ • it? • ' r 

.!.»;«• 

■ . ■ ; W.tv.-i; 

hstnii ' 

'.s forcy ttig j<I'i ;• 

re -] vi; a |i 

< . ! • ' ' 

; 1 ntrolled Ik 

c a; >] ‘-able provisions 

ration Act and 

* 

rn:i ihi.-ii 

,>s Cl -; 

jrat ■ ■ 1 ••■uv, and n»<t ’ 

Cl lit)! 


i n\ ’•■go, in 

man ' 

••s f'.j.i, r.t: • ! 'nos (t|’ ;t* , 

of MH *l • • 








y 

•iTIC’.r: TV/O 

if'l. Arm-tn 


' •• .! Stock. ’ 

; m. i * 

e i cti 1 I )'ite 1 he 

li en • t-t. : - 


• 1 eid in 

il-' tr 

nvv -".hi r» m:‘i: i. 


•» ' ' 'I 

to tin* ri-h 

* js 1 ( * 

. ■ ! • - 11 : -' J ,i75 1 , 


. i!! 


1 ns <■< Section 1.05, the Merger, in :tl! 


mg •! ;»t > 11 . 

2 ! Thon 

sh; :<•« nf S. 2 .,?r 5 ' 
nit > m!o paid n- i 
share 1 .si-. 

2SK~. Thom. 

I noun-v tiir-:; 
Am.Mf":’;' t»:i i!i* \ 
• Vs t i. i irnav. .* • 


*" 1 ' '' ■ ■ •' n ' St< I ' ■ i< A . • Eft ctivc I)i tc the 

! f’"" • •'* ’• ' M ■' ' 1 ' 1 !h-n • t :!> t .-.!•! i i ; .shall he converted 

'' ' ■’ ’ ■" r '•' fti •> IV tern ! Stub of Armstrong mi a share for 

' •" " ’ctivc ■.. t • • C mutton Stock of 

1 " ' 1 '•* ’ lr ' " 'id >'*'•' - e-sable shares of Common Stock of 

’ • '• - v t ‘ ,j Vrin-tru!;.; !• r each snare of Common 


2.0 }. 

Thom - v 

1 Sto'k O' 

tions. Ut 

cl .rise >i*,. 

.res of i 

. ■ 'v 111 

Tkomasvih 

c< riven* 

! * * to op;, 

i > jv i ha-e 

shares of 

share < : i 

L\-m:r,on 

■ -t- 

>m; ‘ r e 

t:vc opt! 

S. 1 :.c • •*. 

• i. 

shat e f ('< 

option -' 

C be f . 

i vemlis time- t! - 

price ad; 

H.-JPUrfl’ 

1 ' ' ’ •'> i\ 

'■ 1 C f ’ill 1 it if ti: 

I f any n 

•• crjtit. 

• f‘»r 

t •- i S'. . 

'•{!*« '!J;^ ,*t' 

i crcin ;• 


t • : t i:: an » 

Arm.-tro' 

'K. such •• • i 

. sl» 1 c n 

■ luce I to o 

>i Arm>p 

"'Uf. 



2.05, 

Exchan 

, (\ , • ; *. cr ,{ 

es. A f ter tl •• 

thereto) : 

"" re] re.- ■ • 

t?: : 

* J .l/ ( i)!U't . 

Stock of 

llioma.-v 

■ i 1 ' pm-nam p» Stc 

Arm-tror 

ig or it.s 

■i.t mi- e r.ee! 

latimi ami 

nrj>rc“ 

tll<* ! 

' • ' • iiole 

re- of S 1 . 

Stock uf 

Arms*rot 

such shares of 

cance' 1 . t : 

/•] each v,. 

•mt. ding 

certificate . 

purposes 

t<- ’\ ;.!«•:• ' 

•; '«T «.•! 

h. le sin; 

Al m-tl ' •: 

a; ; nto \v! 

• -’l • N j;: 

•• viv »i: v j m : 

that <1:. ■ k" U in ji 


;.’e.s of ,-J 


price per •Imre et forth tlicrciu nnd, except for »uclt 


1 " ! ,v - *" «t 'actimi.al share of Common Stock of 
' Ai - r le * in a • ?r o! -h res of Common Stock 


. 1 vuimiiuil 

livened. Until --i.-C ui render for 


A 2 


v v IIT--- 







-3 - H- 


.-shsiri’S • 

Com' 

t*»r. >?•*' 

•k of 

rtnstron" 

•'.m 

renl tin* 

wrviv ' 

•; C' : no: 

r.tion 

Cl inai:e a 

yem 

> a fract. 

1 '* • 11 bl’*< 

• c *«» 

1 e ina 

.-ell his flu 

ir; i< * 

to make 

e \vh 

.',r ‘.n.c 

Ml" (. ■ 11 

".a n Slock 

of 

if to v :i 

• » rcc* 

;n (* : vi'k*: 

udn or ’ 

' • At TOO • 

lt \ v 

1 not 1 "■ 


■iV'iunt t 

o 

.;*■:>:.::re 

itt- \ 

iroreed - * 

root ' 

•.•milled t 

' the •' 

-.*'. nil del's 

",w: 


. i~\ i, i l interest 1 until 

pay hie to the V >lder of re* »r ' ' ' " ' ' . ' . ^”75 Cot ti e » ' " 

Midi cirtif it > rt 1 • • wl ate 

> ,.» Stock of Armstrong * l- ««| ” t1 ;rl • , .mendered shrill be 

shall have b . I - 1 , ^ . . ft «*, »H *• 

i,r >1 ,crl»• endorsed 1 *»r nan-mi >> > 

t*.an^fer taxes shall h*- ^ . 

->nf. Fractional Inter: ts 'hi -ct' ' 

1 triilii .iH’s therefor sh.-H he •• • ' ,l,ereu 

m . ,,t- mi behalf o? any | ersi»' • • ' ' 1 

„r buy an additional fructi*•* ' ■’ 1 ■ 

N. ( f,nal interc,t .shall *m, " * •' • -r tl.erc«>t to v. 

, : a >1 U 1 :■ Icier. All fraction- " 

Uy. after the Effect iv, 13 ' ' : . 

1 07 . Trs n f r to Am irom hary. On or ,u ; 

>hall trm ter S» ' + ™ . all of th ' ; V. ■** ' 

mUed under t «c 1 m c * »„ . . to ]\ „f «l Hal ■ lues ai .1 * > 1 » 

inmiunitics, powet fra*ichi ■ • ' ' ' * .■ , cr Jii ities an 1 obligations 

. , n . - ..... 

-;,a" include but U"t lie roc: •• •_ - '/• . . • , , >! .re: .ldcr> ot IY.oma>villc. 

contemplated by thi Agrccn - **’;*«*’ ‘ " «*? ‘ , f , tal - ck of such new 

Mil*.itliary o>rj rat n, «• ' ., - \ ( • . • • f >f the ' ' 1 r 

by Tbotnasviilc. X »tl in con * Se ~ M in .« I «''** : 

«ts a um ' «*y * P* ' . , ,, cat. c thi ■ ■ ' «f"« « 

the laws of a jm thou. ...» . <’ * . , , in; , tro ball h uise the.- 

t‘ obtain a certifi tie of tut! ” ^ t bu in everv ot et juri 1 it in ' Th«» asv ‘ lUs 

s>nbM*'iary corporatmn to nb’.iin -Mt. . to rr.i 

1 -, i|uatiiieil. 

/ TICLE ” !IUEE 

. . . , Direct, -s of ••••■• Survivin' - ' Corporation 

.Mil. Board of Direct.v . 1 1 me and n •• 

,.n the Effective Date shall lie .•■•> i 


N ;i rr. e 

James 11. Hums 
F. C. Crawford 


11. Thomas 1 fallow*-' ! i 
Walter E. Iloadle;. 

li. A. Jensen 
I. V. June: 
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August 25 , 1966 

ROTNDXNS 

EXHIBIT 

U. 8. D1ST. COURT 
a. D. OF N. Y. 


F. S. DONNELLY. J R. 
. • 7Ve«*iynr 


Mr. Harry 8. Samuels 

1501 Broadway 

New York, New York 


Dear Mr. Samuels 1 . * . j / / " I *; 

f; *As l a result of your recent visit vith Messrs. Warnock and Binns 
•r i and the writer, wa are suggesting the following terms under. 

-V which you will act as a finder, broker or a negotiator for the 
■ BubralSBion of, or other action with reference to, proposals 
s' involving companies for possible acquisition by us. 

vj.ll’.'- Ve will not be liable for any disbursements or oxpenses of 
jf any kind or nature made or incurred by you in your search 
1 i.i'.i';,.' for companies for possible acquisition by us, even though 
done as a result of a suggestion from us. 

2 . * No fee or other compensation shell be due and payable to 
‘. 4 ‘; * ’you in any situation unless and until the transaction, based 

upon an acquisition found or negotiated by you, is actually 
V<- ; closed or consummated. The stoge of negotiations reached at 

• ‘ . the time of any failure of a deal shall be immaterial so far 
V os a fee is concerned. In other words, no fee will be pay- 

'•'fiti ''K able to you when the transaction is not closed, irrespective 
















- 618 - 



liarry 8. Gamuele 


- 2 - 


» •>. ■' * • V i\ pV‘ 

• . jVM,* *y; 

• . y • • • ■*. 

August 25 # 19^6 . . 


thereafter, you vlll refrain from working on our behalf on • y f ^*v 
that deal. In any euch case. If at any time ve consunnete v ■ ’yig 
a tranoQctlon with reference to a company bo Involved, we . 
vlll have no obligation to you for a fee or other c«Bpenaa« ; ' : *f. 

tlon or expense reimbursement. • ■■...• ■ ■>.."■■■ • ,• • “V,-'' 

•*’ - ''n ' Ur’ 

In the event ve become interested in a possible acquisition 
cuggested by a source other than you, and we Instruct you to .\ ( •.-> .£5 
explore and negotiate the seme, we will, upon consunmatlon - •* ,y>\j y;, 
of such a transaction, pay you two-thirds (2/3) of the fee _ 

act forth In the following paragraph 6 . If the source of 
possible acquisition referrod to In the preceding sentence 
lo anothor brokor or flndar to whom a fee or commission will ^ ( ■» 

or may be payable by us, wo may afford you the opportunity of, "/ii..../ *.. 
fixing by mutual agreement with such other broker or finder^V T v’ 
the amount of his feo or commission! and, if agreement la *, - V 

reached, we will pay you the full fee set forth in para- • V j 

graph 6 hereof and you will bo responsible for the payment y 

to him of the fee so fixed, thus discharging any : Can*>any; 7 
liability to him on such account. V 1 ' •’ fr 

• • * »i*. i. ■ i • 

■ . yv>»y* • - 

We will pay you as a fee a sura of money equal to three . .. 
per cent (3$) of the total consideration paid by us for on y': r 

acquioition found and negotiated and consummated by you on .i* \ 

our behalf. In the event the said consideration shall be V. • ' 

capital stock of our Company, the amount thereof for the 1 ', r. - r ^ 
purpoee of computing your fee shall be based upon the 1 • /•»,, 

closing price thereof on the New York Stock Exchange on the -'y.’ Vv'y' 
date of closing the transaction. Said fee shall be payable * ;■ ' y\ 
to you within fifteen (15) days after the dosing. We - Vy‘ '■ x yf* 
reoerve the option to arrange for the seller In any such' ■ ■-<’ ’ 

transaction to pay your foe in accordance with this agreement. , , ^ 

' . • .y '' ■/’ 

There may be occasions when we would wish to consult with 

you in the general area of acquisitions or with reference to . ( v- 

a specific acquisition emanating from a source other than ”7 


. V ■ v 4 


you. We should like to feel free to call upon you, with the, ; 

understanding that your sole compensation in each such caae V 

vould bo fixed by mutual agroemont prior to your rendering; r 7 
any such consulting services to us. .. \ ... v >7 ,• . ly .. ; -‘/y* 

• _ '( \ 

If vo consider a possible acquisition received from a source ; . 
other than you, and, after inotructing you to negotiate the V' >r .^ * 
Borne for us, wo instruct you to terminate your activities in 71 ( 7 
connection therewith, vc will pay you two-thirds (2/3) of the ( ? / 
fee provided in paragraph 6 if we consummate that acquisition •;^ 
within a period of twenty-four (2U) months after the date of \ : • 
our said instruction to you to terminate your activities* . If . ifir- . 

■ / •*••••’. i ijr • i 1 t W, • '■; ;• Ufc’V X? 

• • *• * • • ; • •- v >v • * f. 

.... •; Exhibit, a • • ; . 7 










a 



August 2 5, 1566 


Mr* Hurry 8 . Samuel a 


the pcGolble acquisition referred to In the preceding »«axence 
la ono originating from you, «ud to otor condition, of tot, 
.entocc ara^ct, vo vlll pnjr you to full provided in ^ 
paragraph o. - v ’ .j * •* .* ' *;» > * :* 

in our Company's operation under thii agreement, ve undertake' 
to do no more than consider any submioaion to J 1 * ; 

rrlW, in our solo Judgment. While ve will handle all Bub^ 
mieeions from you with care and discretion, ve cannot 
to hold any submission in confidence or be a party-to 
confidential relationship. ; 1 'h\ «•' 

Either of uo may terminate this agreement at any time by • ^ 
giving the othS at least thirty ( 30 ) days' writtennotice 
of intent to terminate. It goea without saying that ve would 
not., in bad faith, exercise our right to terminate simply .to 


F. 8 .'Donnelly,/Jr 
Treasurer . • 


Accoptedt 


'Samuel a 


Date: 


Exhibit A 
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I. I U ''»(■/ ‘i’ll I'll •*' *., 
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V.'u 1 1: »' i.m v,v /•••:' 


vtl'.V Vriul', II V, ■ lr-v-.r,. 


V. ( ,»i !!) 7.77-f ’ 

. cr raj: n: o irmo. 


March 10, 190V 


y r. Trod Tonne11cv 
A rust rony CorV Company 
Tibertv 3tree 
Lancaster, Penney lvtmia 

Dear Fred: 

t should libo to firing the £olloving situation 
io your attention an a possible acquisition for Armstrong. As an 
aside, you .should hnov that have a vri.tton contract v;ith the sailor 
to srol: a buyer for this situation and, in addition, the seller is 
responsible for any tiro'-.or ' n or f.voder 1 s fees. 

n>j K . division that I thin 1 : you should be interested 
in does fifteen million collars v.’orth of business in cast iron nine 
and soil nine, yj.vh the resx.rgeneo or bx’ilcing sea cs ancr too em 
Vila sis on iter reco cry ryst'ms, this •■•oulci r.e'ri D.ibo a grovir'j 
business. Them v?;i.ll be a big nocu for gluing to transport rater 
from recovery plants to the point of use. 

If you are interested in exploring the above, 

•j should bo hap->t to sxxoniy yon xrith a xvriteup and financial data. 

j loo 1 : forward to hearing from you on the above. 

’lost dinrprely, 

//y,b\ 

Harry s Jij Caiucf s 
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EXIi ‘ BIT E 
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Tc. srturc from cat el ."or Arnstrcaj Office Built 


I S_ n; V v j a. r.. 




Tour Display Room - General Office 
Armstrong Roseireh facHities: 

A. Laloratory ’’ulliir.g 


F. 3. Monger, Director of Res? 3 -: 
J. F. Har.eltinr, Jr., Assistant 
Diroctcr of* l^csci’-rcri 


» » -i ' o ’ • *? ^ - * ■« *5 r» #» ■» - 


1":CC-1-J:U5 r,.-.. 


Chomis i ry Research 
Lunch - L'r.g : rcoring 3uiding 


Attending: 

M. D. For i, VIoe-Presi lent. Tech 


-v..-rv; :er. 

. . I y, I ■ f . 

W. i. VanSuren, Assistant Director of 

T. . ; ^ _ • ,.i r ^ 

■* • • ^ *» • 

*' t * * § • •• — Q ^ ” .J J» ‘ * 

J. Haacltine, Jr., Assistant 
Director of Research 
Dr. D. ?. Zentneyer, General Manager, 
F’o.r ?r..-.loots Rest-a:oh 
R. A. .3«*rrett, Ger rai Mans • r, 

Inu istry ,ac-ucts .'.esc *.rcn 
Dr. G. V.'. Ccott, Jr., General Manager, 
Physics 

Cr. 11. L. Miller, General Manager, 
Chemistry 

D. D. Drowning, General Manager, 
Building Products Research 
W. P. Dranlett, Jr., General Manager, 
Packaging Materials Research 
Max Eanzhaf, Staff Vice-President 
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r (continued) 


33 o.m 


Tour Engineering UuiLlir.g 


i.'-5:30 o.n. 


Armstrorv;Eesearch facilities: 


3. Pilot Plant I’uilding 


n-.J Po rr.i r...- 


Plastic Moldin ; 




... , , . • . . 


Calendering, Extrusion, Embossing, 
Valley Print in;:, Flocking, 


Di.ne.* - Iton Club 


t .'.■‘.tending: 

y* m_ ,t Vnrnock , Provident 

J. il. birrs, fer.iar Vice-PresL . r.*. 

• . 

«i • t • • O OliuC it | l i. 0 O **1 i C ^ *U (■ il W . « 

General Manager, Floor and 
Consumer Products One rat ions 
J. V. Jones, Viec-Prcsiuer.t ar.d 

ral Mana >r, Building, 

In! ntry ...id Defer so - suets 

! j\ m at onr. 

\l. . Pcdrick, Vice-President ar.d 

General Manager, Packaging 
Materials Operations 
P. f>. Donnelly, Jr., Treasurer 
Max Eanzhaf, Gtaff Vice-President 





.. ... _ j?nvarv '■ 


o sJl b-J-A, -£*■*■* ’-X-^ 




Dsprrt for Armstrong Office Building 
* Pave '* ^3 mucked. fh y * 31 be risked 
up iii your rooms.) 


r:l?-9:'*5 n.n. 


Styling Center 


R. F. Smith, Director, Product Stylin 
ami Design 


?: h :-10: i»ti a.ra. 


Translating ia sign to Manufacturing 


r<. F. Smith 

r m P' S^Ct) 3J1 1 < 11 ftn ' ' T r 


/ :v t i :: 


Muodie, Sr., Dureci.or of 


i '' *- r r ♦ 


ere*ion 


,:h - r .'T (?oiv:t. y Club 


notes ui : 

f-^M. J. V.'arnock, President 

C. !i. Painter, Executive Vice-Presidc 
J. H. Birr;, Senior Vice-President 
F. S. Donnelly, Jr., Treasurer 

ihinthaf, «ff Vice-President 


•rt for A‘-r.;t 


: - 2 : * • U . 


•frdu-nff for Phi ! u > 1... 


i- 


EXHIBIT E 










:i5 a.:r.. 


2: •; 5 n. n. 


5 .JU* 


v / -v o 


: irt fcr stror ; Office ui.ldi ; 

(;i‘‘.vc bars o?.cked• They vill oe picked 
un in your rooms .) 

Employee Relations 


■ , . l . I i ~v j ’ 

hi ■ ■. ' int • ' • 

; • cu .. n Flawin? 

C.u • -: *.y " Ultrr.l 

l-nr - Lancaster /jour Plant 


V- u-h ■> ' 


Depart for Airport 

'I oof 1' i’oi '.'i.iiv’elphia and Greer 

Arrival - Croer.storo-High Point 


s*. C. Edvards, Director of Employee 
Relations 

M. D. Ford, Vim -PresIdent, Technical 
Ft i-vices 


*, D. • ord, Vice-President, Technical 
Coivices 

L. D. Bishop, Plant Manager, Lancaster 
Floor Plant 

Attt ndi :.,\: 

T.. J. Varnoov, p;-. • idv..t 
d. . I linter Executive Vic -Pres dent 

J. !!. Pirns, f 'cnicr Vice-Prcsic.nrt 
F. S. : crsr.fl'ly - Jr., Treasurer 
Mix hnnzhaf, Staff Vi*-e-ires;, aunt 


LEHIPIT E 










f W 

u „• 




Depart '.‘or Armstrong Olfice building 
(Have bags packed. They will be picked 
up in your reoxn.) 

Controller's "encticnr, including Data Center 


: t’trer 

! - I .nr '.n:-." try tub 


R. L. Dills, Controller 


• ... \ r* 



*. r t - o i 


Takeoff fer Ph'Ifnlc*! r >h? d and Creoncboro -High Point 
rr.'.ul - C-'c .a :btro High Point 
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Mr. .V. J. U'arnock, President 
Armstrong Cork Company 
Lancast'.: r, Penasy i"..nun 

Dear " .or ..e 11 ; 


C n behalt oi aim Dciety , Torn I .mvnp a .id myself, 
I can't : all you how much I appreciate a; i .. i wonderful 
time ano mention ';• it you - nvished on us dumij our visit 
with. yo. .ad ail of your associates at Arm. tro:: . W is were 
obviously, impress - d with the physical facilities, but even 
more so . ith the tremendous competence of all ■>: your man 


roup. 


i till expect to be in touch with you within the next 
sevcra. weeks and io advise you at that lime our decision as 
to the rnalters which I di cussed with you at .he conclusion of 
our vi s; i. 


A.eain to all of you, v.-e send y ou our rno-:t sincere thanks 
and appreciation for the rr. ny courtesies whicn you extended to 
us during Tir visit and trust. that we -'hull have the opportunity’ 

:n some small way to repay you for our wr>nd- , . .1 visit with y .a. 

Best personal regard a. 


Sincerely, 



Tom A. Finch, President 


TAF:y 
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tom a. r ,NCf 


Aoril 28, 1 96 


Mr. M. J, "’a/nock, President 
.A rrr.&i rong Cork Company 
Lancaster, Pennsylvania 


Dear "Moos a": 


Thank you so very much for the gr c ju.. hospitality 
that you and Jtrn extended to m ^ ,n Philadel, ; a a y< a. relay. 

I thoroughly e ,ioyed cur ii'anVu:. . inform,.! discussions 
anc have already begun to loin . eriously about them. 

EncL. .. ed you will find s, .’eral copies of our i -66 
Annual Report and proxy soliciiut.ons for out annua* meet¬ 
ing held in February. Ii you need additional copies, please 
do not hesitate to call me and * air all be ver, pleased *o 
send them to you. 

I n checking my file t lir.d that I have only one copy 
of your 19L6 .Annual Report and do not have a cooy cf , our 
proxy solicitation. I would like to ask you at yo ir :< o.en- 
ience to send me severe-.* moj e copies of the annO.il r -port 
and of the proxy solicitation. 

I will plan to call you on Tuesday, May 9. Beat 
personal regards to you and Jim. 

Very truly yours, 


Tom A. Finch, President 


TAFty 
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GENERAL BULLETIN TO ALL LEFA&TJgSNTS AND DlVISilhG 
AGREEMENT l'l 111 IN CI TE REAC H -.) 

ecr thchasy . yuk^:: , _•;, j.v •; . sirs. tv: ., vo : -r : i. • ate 

Vi"."' A'~.M.-',:" uSS 

A|'i tement in principle vr.j reached iri Tho-.iwville, Nort.i C*rli..n, todsy for 
Thcaasville rurr.lture Ir. luat.ries, Inc., to niTlliate «ri ul. t;, r Company. 

The folloving statement \ as released to r.cw; cedia: 

- v ..r» JULY. 2, 1?S3 — reecent l.or : reached U principle for Thcsasvil •* 

Furniture Industries, In- ., to affi.. .late Arr.strong' Cork r v . j r.y, it was * 

■ cu&ced today in Tr.cn.*• lit:, Hor .n C*j - ....», by Tor. a. Pinch In aaoviLie .. 1 lent, 

nnci Jar.es H. Binr.s, Arastrnng President. 

The transactic r., -.nich is subject to npprcv, i by tr. Pc .rds of Directors of tne 
tvo cocpanies, and the s'; are adders cf fnc.. .sville Fu turn ]n Jortries, Inc., nn to 
tho obtaining of a favor. iok ruling fine i j Ccr.su s si uni r cf Int-mal Revenue, -aile 
for in exchange of one s'", a re of Thoiva. vill ccscson stoc k for - •' vn-tenths (7/1C cf 
b sr.aro of Armstrong ccr .cn stock, and a r.:. . u-for-sh;.re exc-.'in ;e cf Thcratvilio 
|2»375 preferred for a new series of Arms'.. ..g $2,375 preferred. 

:uThozasvilie Furniture Industries, ir.c., a loading national r-arufactur-r cf 
quality furniture, has its r.eadquartura ..nu twelve pl«-:.ta i.. / r .svillo ar.a fi • • ctrier 
Manufacturing facilities in North Carcli:..-. It also ).*j norJu oi dimension ; ant 

in Mississippi. 

. — The furniture company's annual aaj.es in the Vi, -,A you- ended Novexbei 30, 

*967, were $65,716,003, with net earnings cf $5,042,000, or ,1.96 per coc.nor. si ,ro. 

"hcaasville common stock la traded c.. tr.e w York Stock Exchange, and as of Hay 3!, 

1963, there wore 2,719,8: 3 shares of conzco ‘-.took and 100,00., tnrea cf $2,375 
preferred stock outstanding. 

•'Thocasville has achieved a por.i tion of leadership in the highly fragmented 
furniture industry throu-n innovative styling, craftnc ,r.i :up t> rufacturing, ana 


ir r lir.ative serehand!sinr of its bre-,d l i. . 


both trxdi Lionm m. 1 r..d. rn 


collections," Mr. Binr.s d. "It has Kcd" *•.» ispresnlv grcvih » :cord in sales 'u-d 
earnings, and its distinctive furniture vi.ll complement Anrst; oiif. 1 s lines of flooring, 
carpeting, vail paneling, nnd ceiling synter.a,* 

"This affiliation should strengthen both but,ir.c os and enable us to ta*.« 
fail advantage of the sever ej rapidly expending opport.,nl tier. t:;e interior 
Lurntshing field," Mr. Finch said. "Amst/or.;; bolster'i its poailiun vitn furniture, 
and ve at Thoaaaville reinforce our ability to meet the tuc... . cgical revolution 
new underway in tr.e furniture inaustry with access to Air strong ’ s research and 
technical resources." 


-Mr. Binns said that if the transaction is completed, Ir.o..asville Furniture 
would operate as a subsidiary vith r.o lo:;c cf identity change In r.f.nagecent. 

Hr. Finch would continue in charge cf furniture operatic.ns and n.« bocor.o actively 
lr.vcj.ved in the management of Am strong 1 n r.lr.cr bus ir.c usee. 

ARMSTRONG COPK COMMA.', T 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARRY 5. SAMUELS, 


-against- 

ARMSTRONG CORK COMPANY, 


Plaintiff, 


De fendant. 


69 Civ. 3022 (RHL) 

PLAINTIFF'S PROPOSED 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Plaintiff, Harry s. Samuels, by nxs attorneys Shea 
Gould Climenko i Kramer respectfully submit the following pro¬ 
posed findings of fact and conclusions of law. 


FINDINGS CF FAC! 


General 


1. This is dn action by a business broker for monies 


due him for his services rend red pursuant to a written agreement 

with defendant {the "Agreement"), which provided for plaintiff to 

"act as a finder, broker or negotiator for the submission of, or 

other action with reference to, proposals involving companies for 

possible acquisition by [defendant]." (def.'s Exh. A)* The 

plaintiff has made two claims. The first «• seeks compensation 

for services rendered in connection with the merger of Thomasville 

Furniture Industries, Inc. ("Thomasville") into the defendant. 

* Numbers or letters in parentheses preceded by "Ex." refer to 
Exhibits, and numbers in parentheses preceded by the name of a 
witness or "Tr." refer to pages of the transcript. 
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The second seeks compensation for services rendered in connection 
with the acquisition of certain assets of B.T. Babbitt, Inc. 
("Babbitt"), by the defendant. 

Thomasville 

2. The nature of plaintiff's case with respect to the 
Thomasville mercer is that the plaintiff perform certain services 
as a business broker for defendant pursuant to the Agreement. 

These services included the submission of Thomasville as an 
acquisition candidate for defendant, and convincing defendant 
that Thomasville was availal for acquisition. Thereafter 
defendant wrongfully terminated the Agreement in order to prevent 
plaintiff from completely performing under the Agreement. Plain¬ 
tiff contends that because of this breacn plaintiff has been 
damaged to the extend of the consideration provided for in the 
Agreement, which is approximately $4.5 million, or, alternatively, 
that plaintiff is entitled to the value of the services he had 
performed under tr.e Agreement on a theory of qu ant am meruit . 

3. Plaintiff is an experienced broker, having been 
exclusively engaged as a business broker for over 34 years 
(Samuels 26). On defendant's request (Samuels 32), plaintiff 
visited defendant at its Lancaster, Penhsylvania Headquarters on 
August 10, 1966 for the purpose of discussing the possibility of 
plaintiff working with defendant as a finder cf acquisitions an 
a number of areas (Donnelly 304; Samuels 34). The plaintiff met 
again with officers of defendant on August 25, 1966 and on such 

tr 2 -II 



v 
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date entered into the Agreement (Samuels 41; Donnexly 307) . As 
quoted aoove the Agreement provided for p^aintifi. to act as a 
finder, broker negotiator for the submission of companies ..." 
to defendant. 

4 . Tat plaintiff v.as aware that Thomasville might be 
available for acquisition, and in particular he was aware that the 
president of Thomasville, Thomas A. Finch, Jr., had conversations 
with another large company, Mohasco Carpet Company ("Mohasco") 
concerning the acquisition or t'iioinasville by Mohasco (Samuels -jI) • 
Finch admitted that he had had a conversation with the president 
of Mohasco concerning such subject (Finch 232). The .plaintiff 
had previously been introduced tc Finch .u uanuary 1965 (Samuels 
27-30; Finch 233). 

5. At the Lancaster meetings on August 10th and 25ch, 
and on the tele,none during this period and through December, 1966, 
the plaintiff advised officers of defendant that Thomasville would 
be an excellent acquisition candidate and that it /.’as ar ailable 
(Samuels 34-37, 51-53, 90-91, 20-99, 112, 116). Prior to these 
August meetings between defendant and plaintiff, the defendant, 
never had any discussions with Thomasville concerning acquisition 
or merger (Finch 227; Banzhaf 277-279) . 

6 . Mr. Frederick Donnelly, Treasurer of defendant 
during 1966-1967 requested Samuels "to go right ahead and get it 
[Thomasville] for us" (Samuels 52), and requested plaintiff to 
arrange a meeting between defendant and Thomasville (Samuels s 6 - 
57). Plaintiff tried to reach Finch on the telephone but was 


L-0 


,1 
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unsuccessful (Samuels 53; Finch 228; pltf.'s Exh. 19). Samuels 
told Donnelly that he would get to see Finch personally at the 
furniture show in Chicago in January (Samuels 53). 

7. At no time did defendant advise plaintiff that 
Thomasville was not part of the Agreement (Samuels 63), or that 
Thomas.ille had already been considered by defendant, as defen¬ 
dant was required to do under paragraph 4 of the Agreement which 
provided "(i)n the event you submit a possible acquisition which 
has theretofore been considered by us ... we will advise you 
promptly of that fact..." (def. Ex. A). Donnel y admitted 
that no writing was ever sent to plaintiff advising him not to 
become involved with Thomasville (Tr..l43). 

8 . In early January 1967 the plaintiff met Finch at 
the Furniture Marc in Chicago and inquired as Lo the "Armstrong 
deal" (Samuels 60; Finch 234). Finch indicated tnat he was not 
interested in being acquired (Samuels 60; Finch 23-0. Soon 
after speaking with Samuels, Finch called M. J. Warnock, Presi¬ 
dent of defendant, and informed Warnock chat plaintiff had spoken 
with him (Finch 255). Warnock gave a "very strong directive to 
do everything [Donnelly] could to make certain that Mr. Samuels 
did not involve himself with Mr. Finch or the Thomasville matter. 
(Tr. 142). 

9. Donnelly sent plaintiff a letter dated January 11, 
1967 terminating the Agreement (pltf.'s Ex. 14). 

10. Defendant terminated the Agreement as a result of 
plaintiff's meeting with Finch in Chicago which meeting was pur¬ 
suant to plaintiff's engagement as a "finder, broker or negotia- 
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tor" in accordance with the specific and repeated instructions of 
Donnelly. The termination was an attempt by defendant to frus¬ 
trate plaintiff's performance of his agreement with defendant and 
to avoid the obligation to pay the plaintiff tne commission pro¬ 
vided for in the Agreement. 

11. The merger of Thomasville into defendant was con¬ 
summated on November 1, 1963. In connection with the merger, 
defendant issues 1,909,043 shares of its Common otcck and lsO,GGG 
shares of its $2.-75 Convertible Preferred Stock to the Thomas- 
ville stockholders (pltf.'s Ex. 2;. The closing price of defen¬ 
dant's Common Stock on the New 'fork Stoc.c Exchange on November j. , 
1968 was $78,125 (pltf.'s Ex. 3). The value of the 1,909,043 
shares was $149,143,984. The Preferred Stock was convertible 
into Common Stock on the basis ot 1.05 shares of Common Stock 
for each Preferred Stock (pltf. s Ex. 1, page 19). The value of 
each share of Preferred Stock is not less tnan $3i.90 and the 
value of 100,000 shares is not less than $819,000 . The to»_a_ 
value of the shares of defendant issued in the merger was 
$149,962,984. 

12. On July 5, 1968 the plaintiff demanded his commis¬ 
sion under the Agreement (pltf.'s Ex. 16), which defendant has 
refused to pay. The amount which is due defendant under paragraph 
6 of the Agreement for services rendered in connection with the 
Thomasville merger is $4,490,239. 

13. The reasonable value of the services performed by 
plaintiff in connection with the Thomasville merger based on the 
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normal finders fee absent a writteii agreement is $1,599,630 
(Nathanson 165; Berman 353-35-1). 

Babbitt 

14. There is no dispute that the plaintiff was the 
finder for defendant in connection with the acquisition of the 
Babbitt assets (pitf.'s Ex. 17; Def.'s Ex. C; Answer para. 
Eleventh). The March 31, 1967 agreement between defendant and 
Babbitt (the "Agreement") names plaintiff as the finder who 
defendant is responsible to pay (pitf.'s Lx. 4, paragraph 11). 

15. The only dispute on the Babbitt claim is the 
amount of the fee payable to plaintiff. The basic Agreement 
(def.'s Ex. A) provides in paragraph 6 that the defendant shall 
pay plaintiff a fee of 2% of the total consideration paid by 
defendant for an acquisition found by plaintiff. 

16. The Babbitc Agreement provides in paragraph 1 

that defendant agreed to purchase from Babbiut all of Babbitt's 
rights in certain trademarks and trade names (paragraph 1 (a) ; , 
finished inventory of cleanser (paragraph 1 (b)), and formulae and 
knowhow (paragraph 1(c)). The purchase price was $300,000 and 
the value of the inventory (paragraph 2). On. the same date as 
the Babbitt Agreement, March 31, 1967, defendant and Babbitt 
executed a Distributorship Agreement (pitf.'s Ex. 5), and by 
letter agreement dated April 1, 1967 between defendant and 
Babbitt (pitf.'s Ex. 6 ), defendant purchased from 3abbitt the 
finished inventory. The total amount paid for such inventory 
was $104,791 (pltf.s Exs. 8 and 9). 

L- e -7 
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Plaintiff was never paid his fee of 3% or the 
consideration paid by defendant for the inventory (Samuels 74-76). 
The $9,000 fee paid by defendant to plaintiff on December 12, 

1967 was based solely on the $300,000 consideration paid for the 
trademarks (def.'s Ex. C). Plaintiff was not aware that any mo 
than $300,000 was paid by defendant when he accepted the $9,000 
fee (Samuels 15;. The dispute between plaintiff and defendant 
over the fee was solely whether plaintifr's fee would be 3% or 
less (Samuels 11; Tr. 4 .-452). The dispuue did not concern the 
nature of the assets pu*. tased from Babbitt cr the amount paid 
for the assets. 

18. Plaintiff's additional fee under paragraph 6 or 
the Agreement is $3,143. 


COPCiiUS ICNS OF LA W 

Thomasvilie 

A. Defendant wrongfully breached che Agreement because 
it terminated the Agreement in bad faith after plaintiff par-iall^ 
completed performance, thereby preventing piaintiif from 
completing his performance under the Agreement; 

3. Plaintiff is entitled to damages in the amount of 
$4,498,289 , the fee provided for in the Agreement, or alt' “na¬ 
tively; 

C. Plaintiff is entitled to damages in the amount 
$1,599,630 for services rendered; 
together v;ith interest from November 1, 19 68. 
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Howard v. Daly, 61 N.Y. 

362 (1874) 

Hollwedel v. Duffy—Mott Co., 
Inc. , 263 N.Y. 95 (1933) 

Blair & Co. v. Weinberger, 

155 N.Y.S.2d 203 (N.Y. Co. 
1956) 


B abbitt 

A. Defendant wrongfully failed to pay plaintiff the 
full amount of the fee provided for in the Agreement because the 
defendant did not pay plaintiff 3% of the purchase price paid by 
defendant for the Babbitt inventory; 

B. Plaintiff is -entitled to damages in the amount of 
$3,143, together with interest from December 12, 1967 ; 

C. There was no accord and satisfaction when plaintiff 
accepted the $9,000 poy:. ent because at the time of acceptance 

of payment (i) there was no dispute as to the amount of the con¬ 
sideration paid by defendant for the Babbitt assets and (ii) the 
$9,000 was accepted on the mistaken or fraudulently induced 
assumption that only $300,000 w&.j paid for such assets. 

Schuttinger v. Woodruff, 259 
N.Y. 212 (1932) 

Portchester Elec. Constr. Corp. 
v. Hartsuai.e Manor Homes, 9 6 
N.Y.S. 2d 604 (App. Div. 2d 
Dept. 1950) 
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Brooklyn H e:q hts R. Co. v. 
Brooklyn Git - .' R. Co., 135 
N.Y.S. “9 90 lA?p. Div. 2d 
Dept. IS‘12) 


Dated: New York, New York 
October 25, 1973 


Respectfully submitted, 

SHE A GOULD CLIKDMKO KRAMER 
Attorneys for Plaintiff 

5Y _ / T / X \ ' trWgl— C K.- 

irm 
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A Member ot tne 'S 

330 Madison Avenue 
New York, New York 
(212) 661-3200 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NSW YORK 


HARRY S. SAMUELS, 


Plaintiff, 


69 Civ. 3022 


-against- 

ARMSTRONG CORK COMPANY, 


DEFENDANT'S PROPOSED 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Defendant. 


x 


Defendant, Armstrong Cork Company, respectfully submits 
the following proposed findings of fact and conclusions of law. 


PROPOSED FINDINGS OF FACT 

1. Plaintiff, Harry S. amuels, is a citizen and resident of 
the State of New York, and is a member of the Bar of the 
State of New York. 

2. Defendant, Armstrong Cork Company (hereinafter "Armstrong"), 
is a citizen and resident of the Commonwealth of Pennsylvania, 
having its principal place of business, in Lancaster, 
Pennsylvania. 

3. On or about August 25, 1966, the plaintiff and the defendant 
entered into a non-exclusive "finder", "broker", "negotiator" 
contract (the "Contract") (Ex. A). Tne Contract was 
drafted by the plaintiff (Exhibits 11, 


11A and Samuels 
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40*, Bin as 307, Donnelly -s 10) and edited Dy the defendant 
Donnelly 303-307, Bir.ns 420). The Contract was in full 
force and effect from August 25, 1966 to February 10, 

1967 . 


4. (a) The Contract provided for the payment of a fee in 

certain situations, arena others: 

'•'5. We (Armstrong) will pay you (Samuels) as a 
1 fee a sum of money equal to three per cent 
(3s) of the total consideration paid by us^ 
for an acquisition found and negotiated ana 
consummated by you on our behalf. in the 
event the said consideration snail be capital 
stock of our Company the amount thereof for 
the purpose of computing your fee shall be 
based upon the closing price thereof on the 
New York Stock exchange on the date of closing 
the transaction. 3c»id fee ?haii »:>e payable 
to you within fifteen (15) days after the 
clusir.u. We reserve the option to arrange 
for the seller in any such transaction to pay 
your fee in accordant c- with this agreement." 

(b) Payment: of a fee, any other compensation or expenses, 
by the defendant was specifically excluded and/cr waived 
ir. certain situations, among others: 

"1. We (/vrmstrong) will not be liable for any 
disbursements or expenses of any kind or 
nature made or incurred by you (Samuels) 
in your search for companies for possible 
acquisition by us, even though done as a 
resuit of a suggestion from us." 

and 

"4. In fhe event you (Samuels) submit a possible 
acquisition which has theretofore been con- 
sidereu by us (Armstrong), even though no 
negotiations with respect thereto had taken 
place, and irrespective of the source thereof 


♦Names in parenthesis followed by a number indicate the witness 
and the page number of the trial transcript. 





(suppliers, customers, bankers, employees, 
outside directors, other brokers or any other 
source), we will advise you promptly of that 
face and, thereafter, you will refrain from 
working on our behalf on that deal. In any 
such case.- if at any time we consummate a 
transaction with reference to a company sc 
involved, we will have no obligation to you 
for a fee or other compensation or expense 
reimbursement. " 


(c) Termination was covered in Section 10: 

"10. Either of us may terminate this Agreement at 
any time by giving the other at least thirty 
(30) days' written notice of intent to ter¬ 
minate. It goes without saying that we would 
not, in bad faith, exercise our rignt to ter¬ 
minate simply co avoid the payment of a fee 
to you in accordance with this agreement." 


WITH RESPECT 10 COUNTS I AND II OF THE COMPLAINT (THE THOMAS- 
VILLE FURNITURE. INDUSTRIES, INC. ACQUISITION) 


5. On or about August 25. 1566 and during the relevant periods, 
the officers of Armstrong were: M. J. V.arr.ock, President 
(now Chairman of the Board), James H. 3mns, Senior Vice 
President (now President), Max Banzhaf, Staff Vice Presi¬ 
dent (now Vice President and Treasurer), and F. S. 

Donnelly, Jr., Treasurer (now Vice President and General 
Manager). At this time, Thomas A. Finch was President 
of Thomasville Furniture Industries, Inc. (hereinafter 
"Thomasv .lie") (now also Senior Vice President of Armstrong) 


6 . During 1565 Armstrong became interested in acquisition. 

To that end, Armstrong formed an Acquisition Evaluation 
Committee in September of 1965 (Banzhaf 243, 366, 416). 
Binns was Chairman of the Acquisition Evaluation Committee, 




* 


-676- 


and Banzhaf was a member (Warnock 243, Binns 415). In 
September of 1965 Banzhaf was appointea head of a sub¬ 
committee of the Acquisition Evaluation Committee to 
investigate possible acquisitions ir. the furniture 
industry (Donnelly 303, Binns 416). 

Prior to the date of the Contract (August 25, 1966) and 
Armstrong's first meeting with Samuels (July 22, 1966), 
miembers of Armstrong's Acquisition Evaluation Committee 
visited the Thomas v;_lie plant twice and met Finch, 
President of Thomasviiie. 

(a) As head of Armstrong's furniture acquisition sub¬ 
committee, Banzhai and another member o i the Acquisition 
Evaluation Committee met with officers of Thomasviiie on 
or about November 23, 1965 at the Thomasviiie plant in 
Thomasviiie, North Carolina (Banzhaf 247, 276). 

(b) On or about January 21, 1966, Banzhaf and other 
members of Armstrong's Acquisition Evaluation Committee 
met a second time with Thomasviiie officers, including 
Finch, and discussed Armstrong's possible entry into 
the furniture industry as a supplier or a manufacturer, 
through either acquisition or internal expansion (Banzhaf 
247, 248, 278) . 


8 . Before Armstrong's first meeting with Samuels (July 22, 
1966), Armstrong had collected and studied the financial 
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and other data of several furniture companies, inducing 
Thomasvilie, with a view toward acquisition (Exhibits 
I, J, K, L; Warnock 365-374). 

9. On or about July 22, i.956, the plaintiff first met with 
Armstrong's officers (PI. Ex. 24(V)). At this meeting, 
prior to the execution of the Contract (August 25, 1966), 
the plaintiff was specifically told by Binns that Arm¬ 
strong was already interested in and pursuing a possible 
merger with Thomasvilie, that Thomasvilie was excluded 
from any dealings with the plaintiff, and that Armstrong* 
would continue to pursue Thomasvilie independently of 
plaintiff, and instructed the plaintiff to stay away 
from Thomasvilie (Donnelly 324, 332, Warnock 377-378, 

410, Binns 413, 433, 434). 

10. During the term of the Contract (August 25, 1966 until 
February 10, 1967) the officers of Armstrong met twice 
with the officers of Thomasvilie to aiscuss possible 
affiliation. 

11. At the first such meeting on October 13, 1965, Banzhaf, 
Donnelly and another Armstrong officer met with Finch 
at the Wachovia Bank and Trust Company, Winston-Salem, 

North Carolina (Finch 165, 187, Banzhaf 251, Donnelly 320). 
Affiliation between the tvo companies was proposed and 
discussed (Finch 187-188, Banzhaf 252-253, Donnelly 320-321, 
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341, Binns 433). The plaintiff did not suggest, arrange 
or attend this meeting clinch 185-186, Banzhaf 251-252, 
Donnelly 327). Tr.is meeting was arranged by Donnelly 
(Donnelly 341) . 

12. The second meeting was on January 4, 5 and 6, 1967, when 
Thomasvi 1 i.a officers, including Finch, met with Armstrong 
officers at the invitation of the latter at the Armstrong 
plant in Lancaster, Pa. (Ex. F; Finch 139, Panzhaf 258-^59, 
Donnelly 321, Warnock 333, Binns 421-422). Again, affilia¬ 
tion between tne two companies was proposed and discussed 
(Finch 191-192, Banzhaf 265-266, Donnelly 321, Warnock 
384-387, Binns 422-424). The plaintiff did not suggest, 
arrange or attend this meeting (Samuels 114, Finch 189-190, 
205, Banzaaf 260-262, Warnock 385, Binns 433). 

13. Plaintiff's Contract with Armstrong terminated on or about 
February 10, 1967 upon the expiration of 30 days following 
written notice given by Armstrong dated January 11, 1967 

(Ex. 14). 

14. The Contract was terminated by Armstrong in good faith 
(Warnock 412-414). Notice of termination dated January 
11, 1567 was given to plaintiff before Armstrong became 
aware of plaintiff's intervention with Finch in violation 
of Armstrong's instructions (See Proposed Findings 9, 27 
and 30), and termination did not result from this viola¬ 
tion of instructions (Donnelly 325-326, 343-345, Warnock 
412-414). 
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15. As a result of plaintiff's disobedience of defendant's 
previous instructions (See Proposed Finding 9) caused 
by plaintiff's unauthorized interference with Finch 
(See Proposed Findings 24, 25, 26 and 29), plaintiff 
was informed during mid-January 1967, for a second 
time, that Armstrong was pursuing Thcmasville independ¬ 
ently of plaintiff and instructed by Donnelly to stay 
away from Thomasville (Banzhaf 260, 292, Donnelly 324, 
342-343). 

16. On or about April 27, 1967, Finch again met with Warnock 
and Binns at the Barclay Hotel in Philadelphia. Again, 
the possible merger of the two firms was discussed 

(Ex. G; Finch 195-196, Warnock 392-395, Binns 426-427). 
The plaintiff did not suggest, arrange or attend this 
meeting (Binns p. 433). 

17. On or about August 24 and 25, 1967, possible merger 
between Armstrong and Thomasville was again discussed 
at a meeting in Thomasville between Finch and Armstrong 
officers, Warnock, Binns and Banzhaf (Finch 210-214, 
Banzhaf 262-266, Binns 427-428). The plaintiff did 

not suggest, arrange or attend this meeting (Binns 433). 

18. On or about November 10, 1967, Thomasville's directors 
decided not to affiliate with Armstrong. Finch informed 
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Dinns of this decision (Finch 214, Binns 429). 

19. Because Thomasville did not want Armstrong to merge with 
any of its competitors, Thomasville resumed merger 
discussions with Armstrong in mid-February, 1968 
(215-216, 266-268). The plaintiff played no part in 
the resumption of discussions (Binns 433). 

20. During the period from mid-February, 1568 until the 

end of Tuna, 1968 , officials of Armstrong and Thomasville 
met several times and discussed affiliation (Finch 215-220 
Banzhaf 266-275, Warnock 397-402, Binns 429-431). The 
plaintiff did sot suggest, arrange or attend any of these 
meetings (Binns 433). 

21. On or about July 2, 0968, officers of Armstrong met with 
officers of Thomasville and an informal affiliation agree 
ment was reached (Ex. ‘1; Finch 173, 220-222 , Banzhaf 
275, Warnock 402). Plaintiff did not suggest, arrange 

or attend this meeting (Binns 433). 

22. On cr about November 1, 1968, the'formal affiliation 
agreement between Armstrong and Thomasville was con¬ 
summated (Finch 173, 222-223, Warnock 402). According 
to this agreement Armstrong paid a total of $149,962,984 
for Thomasville (Ex. 1. 2 and 3; 455-459). Plaintiff 
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did not attend the closing or negotiate any of the 
terras (Samuels 89-90). 

23. During the term of the Contract (August 25, 1966 until 
February 10, 1967) the plaintiff submitted numerous 
companies to Armstrong for possible acquisition (Ex. 

D; Samuels 108-109). "Thomasville" was not one of the 
companies submitted by plaintiff (Ex D; Donnelly 332a, 

348, Binns 433). 

24. Eecause Armstrong was considering Thomasville entirely 
independently of plaintiff and the possible acquisitions 
submitted by plaintiff were competing with-Thomasville, 
plaintiff discouraged Armstrong from acquiring Thomas¬ 
ville (Donnelly 316-318). In his only written commun¬ 
ication relating to Thomasville (Ex. 13), plaintiff 
recommended: 

"[Sjince it is the least likely of the 
'deals' you might aborn [s:c.j it." 

25. Armstrong never requested plaintiff to intervene, parti¬ 
cipate, or take any action whatsoever in furtherance 

of Armstrong's pursuit of Thomasville. (Banzhaf 260, 

292, Donnelly 323-324, 332, 342-343, Karnock 377-378, 

410, Binns 418, 434;. 

26. Plaintiff's testimony that he was repeatedly requested 

by Donnelly to find out if Finch was interested in affilia¬ 
tion with Armstrong (Samuels 48, 51-52, 56, 68), is 
rejected as incredible. 




(Not only does Donnelly deny ever making such requests 
(Donnelly 316) but such requests would have been highly 
improbable in the light of Binns' instructions to 
Samuels before the Contract with plaintiff was executed 
(Proposed Finding 9) and in the light of the direct 
contacts had by Donnelly and other officers of Armstrong 
with Finch during the time Donnelly's requests are alleged 
to have been made (Donnelly 319, 321, 322-322A, 324-330). 
The relationship between Armstrong's officers and Finch 
had developed by October 18, 1966 (the date Donnelly 
and Banzhaf met with Finch at the Wachovia Bank (Banzhaf 
251, Donnelly 319) to the point where it is preposterous 
to believe that Donnelly would have requested an outside 
finder to intercede with Finch. Furthermore, by January 
6, 1967 Finch had spent 3 days with the top management 
of Armstrong (Banzhaf 258-259, Donnelly 321, Warnock 
333, 389, Binns 421-422), in the course of which a 
merger s, for the second time, proposed to Finch 
(Finch 191, Donnelly '’21-322, Warnock 386-333). It is 
also highly improbable that Donnelly would have ’’bugged" 
(Samuels 117) Samuels to find out if Finch was available 
because of Finch's insistence with Armstrong management 
that their discussions be kept in the strictest confi- f 
dence (Finch 194, 235-236, Warnock 389). Finally, 
Samuels' response to these alleged supplications is 
whollv inconsistent with Samuels' method of conducting 
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his business as Samuels testified, he "moves fast" in his 
finders business (Samuels 117). Yet despite the alleged 
urgings (Samuels 117) by Donnelly starting in August 
1966 Samuels claims he made two phone calls late December 

1966 and March 1967, four months apart, and attempted 
to see Finch twice at trade shows in Chicago during 
January and June of 1967. Such a diffident response 
belies Samuels' claim that he was reacting to repeated 
"bugging" from Donnelly from August 1966 through June 

1967 (Samuels 117-118), and suggests that the alleged 
Donnelly requests were never m fact made. 

27. Any attempt by Samuels to intervene in the Armstrong- 

Thomasville merger discussions was contrary to Armstrong's 
specific instructions (See Proposed Findings 9 and 13). 

23. According tc the plaintiff, plaintiff had a total of 
four contacts with Thomasville and all four contacts 
were with Finch. 

29. Plaintiff claims his first contact with Finch was in 

late December 1966 when plaintiff telephoned Finch and 
made an appointment to meet Finch at a Chicago furniture 
market in mid-January 1967 Samuels 73-79). Plaintiff 
has no record of this call (Samuels 118-120) , such a 
call is contrary to plaintiff's testimony at his deposi- 
t: v ' i -1 s 31-87), and Finch denies ever receiving 
a call from the plaintiff (Finch 209). The court finds 
no such call in fact occurred. 
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30. According to plaintiff, plaintiff's second contact with 
Finch ws at a Chicago furniture market in mid-January 
1967 (Samuels 59-61). Admittedly, at this meeting, 
plaintiff was told by Finch that Finch was not inter- 

4 

osted in plaintiff's proposal regarding affiliation 
with Armstrong (Samuels 60, 93). The court finds that 
such 3 meeting did occur and that Samuels initiated it 
contrary to Armstrong's instructions. 

31. Plaintiff claims his third contact with Finch was a tele¬ 
phone call to Finch in March, 1967, at which time 
plaintiff claims Finch consented to attend a meeting 
with Armstrong (Samuels 58-69). Finch denies ever 
receiving such a wall from plaintiff (Finch 207-209) , 
and Donnelly denies any report from plaintiff regarding 
any such call (Donnelly 324-325). This alleged call in 
March, 1967 did not occur during the term of the Contract 

(Samuels 71, 92). The court finds that such telephone 
call did not in fact occur and, in any event, that 
Finch never did tell Samuels he would be interested 
in meeting with Armstrong (Finch 209). 

(Besides Finch's and Donnelly's denial of such calls, 
such a conversation with Finch is incredible in light 
of the Armstrong-Thomasville situation in March of 1967. 
By March, 1967, there had been five meetings between 
Armstrong and Thomasville and merger discussions had 
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taken place during at least two of tnese meetings (see 
Proposed Findings 7(a), 7(b), 8, 11, 12). Such a con¬ 
versation is also incredible because of Finch's insis¬ 
tence that the Armstrong-Thorcasville merger discussions 
be kept in the strictest confidence (Finch 194, 235-236, 
Warncck 38S) . Moreover, Samuels' credibility is generally 
open to serious question in view of the radically differ¬ 
ent testimony that he gave at his depositions from that 
he gave on this trial (Samuels 30-87 , 131-133). 

32. According to plaintiff, plaintiff's fourth contact with 

Finch was in June 1967 (Samuels 69, 30) at the Chicago 
furniture market. Admittedly, plaintiff's proposal 
regarding an 7 *rmstrong-Thomasville merger was again 
rejected by Finch (Sarnue Is 6 9, 70^ . - u r t her more, this 

alleged meeting in June 1967 did not occur during the 
term of the Contract (Samuels 71, 92). 

33. At no time was plaintiff told by Finch that Thomasville 
was available for acquisition (Samuels 91-94, Finch 193, 
209, 227, 230-234). 

34. At no time did plaintiff secure the consent of Thomasville 
to any oroposed merger or affiliation with Arm* ..rong 
(Samuels 64-65). 

35. At no time did plaintiff introduce any officers of 
Thomasville to any officers of Armstrong (Samuels 144-146) 
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36. At no tine did plaintiff arrange or attend any meetings 
between Armstrong and Thomasville (Samuels 114, Finch 
185-186, Eanzhaf 252, 261-262, Warnock 392-393, Binns 
433' . 

37. At r.o time did plaintiff participate in any negotiations 
between Armstrong and Thomasville (Samuels 90). 

33. Plaintiff has not proved by a fair preponderance of 

credible evidence that plaintiff "found and negotiated 
and consummated" the Thomasville acquisition for Arm¬ 
strong . 

39. plaintiff performed no services which, under the Contract, 
would entitle him to compensation with respect to the 
Thomasville acquisition. 

40. Apart from the Contract, plaintiff has not proven any 
agreement or services that would entitle him to any 
compensation with respect to the Thomasville acquisition. 

WITH RESPECT TO COUNTS ITT AND IV OF THE COMPLAINT 
(THE ACQUISITION OF CERTAIN ASSETS OF B.T. BABBITT, 

INC. ) 

41. Regardina Armstrong's acquisition of certain assets of 
B.T. Babbitt, Inc. (hereinafter "Babbitt"), plaintiff 
informed Armstrong of the "availability of the Babo 
Trademark business and formulas owned by the B. T. Babbitt 
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Companv" (Ex. 3, Samuels 6-7), and arranged and attended 
one meeting between Armstrong and Babbitt during November 
1967 (Ex. 17; Samuels 74). 

42. After the initial meeting between Armstrong and Babbitt 
durino November 1967, the plaintiff did not arrange or 
attend any meetings between Armstrong and Babbitt or 
participate in negotiations in any way (Samuels 10). 

43. Cn or about December 11, 1967, Armstrong purchased cer¬ 
tain trademarks, trade names, formulae and know how from 
Babbits. The total purchase orice was S300,C00 (Ex. 5, 
Samuels 15, 17). 

44. Certain Babbitt inventory was purchased by Armstrong in 
accordance with a requirements contract also executed on 
or about December 11, 1967. Armstrong ultimately paid 

a total of $104,691.79 for this inventory (Exhibits 7, 

8 and 9). 

45. On or about December 12, 1967, Armstrong mailed a check 
in the amount of $9,000 to Samuels with a covering letter 
stating, "our check for $9,000 [is] to cover your services 
rendered on our acquisition of the 3ab-0 and Babbitt 
trademarks." (Ex. C). Samuels received the covering 
letter and the $9,000 check ( Samuels 20, 75), and endorsed 
and cashed the check (Samuels 12, 19). 






- 688 - 


46. Prior to Samuels cashing the $9,000 check (referred to 
in paragraph 45 above), a dispute existed between 
Samuels and Armstrong concerning the amount of Samuels' 
fee in connect’on with Armstrong's aco .isition of cer¬ 
tain assets of Babbitt. (Ex. 15, Samuels 8-12, 75-76, 
444 - 448 ) . 

47. Samuels agreed to accept the $9,000 check (referred to 
in paragraphs 45 and 46 above) in full and final settle¬ 
ment of his fee in connection with Armstrong's acquisi¬ 
tion of certain assets of Babbitt (44 6 ) . 

48. Samuels did not protest the amount of the check until 
this action was commenced over a year and 6 months 
after Samuels, received the $9,000 check (Samuels 16). 

PROPOSED CO r .'CLUB ' Chr OF LAV .' 

1. This court has jurisdiction of the parties and subject 
matter under the provisions of Title 28 U.S.C. §§1332 and 
1441. 

2. The substantive law of the State of New York governs the 
rights of the parties. 

3. The burden of proof is on the plaintiff as finder to prove 
clearly all the material elements of his cause of action 
against the defendant. 

4. The relationship between che defendant, the Armstrong Cork 
Company, and the plaintiff, Harry S. Samuels, was governed 
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by the Contract. 

5. The plaintiff has failed to prove by a fair preponderance 
of the credible evidence that Thomasville was covered 

by the Contract, and if so, not excluded by the opera¬ 
tion of Section 4. 

6. The term, "found" is used in the Contract in its established 
legal meaning, especially since the plaintiff is a pro¬ 
fessional finder and a member of the New York Bar. 

Von Bremen v. M ac Monnies , 209 N.Y. 41, 47, 93 \.E. 186 
(1919); Rest atement of Contracts § 234 '1932). 

1 • Plaintirf has railed to prove by l\ fair preponderance of 
credible evidence that, os required by the Contract, 
plaintirf "found and negotiated and cor.sur.rriated" Arm¬ 
strong's acquisition of Thomasville. Finding entails 
something more than the mere drooping or suggesting of 
a name. Towers v. Doroshaw, 5 Misc. 2d 241, 249, 159 
N.Y.S.2d 367 (1957). Plaintiff failed to prove that he 
was the procuring cause cf the transaction; plaintiff 
did noc bring the parties together or produce a companv 
which was ready, willing cwid able to perform. Sibbaid 
v. The Bethlehem Iron Comp any, 83 N.Y. 378, 383 (1881); 
Duane v. Polk, 32 N.Y.S.2d 569, 572 (1941); Karlin v. 

Heller , 137 Misc. 261, 242 N.Y.S. 188 (1939); Seligscn v. 
Young , 189 Pa. Super. 51C, 151 A.2d 792 (1959); Henderson 
v. Mellor , 72 P.L.J. 974 (1924); Mitchell v. Baldwin, 
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265 Pa. 148, 157, 108 A.605 (1919); Sc hoenfeld v. Meeks , 
166 Pa. Super. 101, 70 A.2d 377 (1950); Gersh v. Rolland , 
285 Pa. 141, 131 A. 723 (1926); Keys v. Johnso n, 68 Pa. 

42 (1871). 

8. Apart from the Contract, the plaintiff cannot recover 

a finder’s fee or any other compensation. Under New York 
law, where there is an express contract no recovery can 
be hud on any theory of implied contract. Mi1ler v. 

Send oss, 218 N.Y. 400, 406, 407 (1916); Larme Estates , 

Inc. v. Omni chrome Coro ., 25C App. Div. 53 8 , 540, aff'd 
275 N.Y. 426 (1937); d ohonberg Co. v. I wai New York, Inc ., 
6 App. n.iv. 2d 575, 180 N.Y.S.2d 410 (1958). Moreover, 
oven If a common law right to recovery did exist, plain¬ 
tiff contracted it away under Sections 1, 2 and 4 of the 
Contract. 

9. The defendant terminated the Contract in good faith. 

Sib br1d v. The Bethlc he m Ir o n Company , 83 N.Y. 378, 

383 (1381). 

10. Plaintiff disobeyed the defendant's instructions to stay 
away from Thomasville, and therefore, is precluded from 
recovering any compensation for his services. Neil & P. 
Co. v. Ki tchin , 219 App. Div. 853, 221 N.Y.S. 867 (1927). 

11. Plaintiff's acceptance of the ?9,0CO check offered by 
the defendant in full settlement of plaintiff's fee in 
connection with Armstrong's acquisition of certain assets 
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of B. T. Babbitt, Inc. operated as an accord and satis¬ 
faction which bars plaintiff claims for any further 
compensation. Schuttinger v. Woodru ff, 259 N.Y. 212, 
216-217, 181 N.E. 361 (1937]; Con solidat ed Edison Go. 
v. Arroll, 66 Misc. 2d 316, 322 N.Y.S.2d 420, 422 (1971); 
Carlton Cred it Cor p. v. A11 ar.tic Ref 1 n 1 ng Co. , 12 App. 

Div. 2d 613, 203 N.Y.S. 2d 622 (1960); Accord, Fuller v. 
Kemp, 1.33 N.Y. 231, 235, 33 N.S. 1034 (1893); See , 
Hutchins on v. Culbert son, 161 Pa. Super. 519, 520, 55 A.2d 
567 (1947); Lu oneher v, Kerson, 355 Pa. 79, 48 A.2d 857 
(1946). The fact that plaintiff had made a bid for more 
did not water down the effect of his acceptance of a 
lesser sum in full satisfaction. Nor ton v. Tart , 16 
Misc. 2d 681, .139 N.Y.S. 2d 990, 993 (1959). Unilateral 
mistake does not negate the binding effect of an accord 
and satisfaction. Assur ance Co. of America v. Pulin , 

142 N.Y.S. 2d 8 09 , 810 (1955); Bloom in g’-.on Mining Co. 
v. B rookl yn Hygienic Ic e Co., 58 App. Div. 66, 6S N.Y.S. 
699, 7C3 aff'd , 171 N.Y. fZ, 64 N.E. 1118 (1901); Sears 
v. Grand Lodge A.C.U. W_^, 163 N.Y. 374 (1900). 

12. The plaintiff has been fully compensated under the Con¬ 
tract for his services in connection with Armstrong's 
acquisition of certain assets cf B. T. Babbitt, Inc. 

iV Defendant, Armstrong Cork Company, fully complied with 
its obligations under the Contract. 
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14. Defendant, Armstrong Cork Company, is entitled to judgment 
dismissing the complaint, together with the costs and 
disbursements of this action. 

Respectfully submitted, 

CHADBOURNE, PARKE, WHITESIDE 
S, WOLFF 

Attorneys for Defendant 


By_ s/ P a ul G. Per.noyer , Jr 

A Member of the Firm 

25 Broadway 
New York, New York 
(212) 344-8900 

Of Counsel 

Paul G. Penn«_yer, 

Bruce V.'. Koihntr 


Jr. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARRY S. SAMUELS, 


Plaintiff, 

-against- 


ARMSTRONG CORK COMPANY, 

Defendant. 


69 Civil 3022 

OPINION, FINDINGS OF FACT 
and 

CONCLUSIONS OF LAW. 


APPEARANCES: 


Shea, Gould, Climenko & Kramer 
Attorneys for Plaintiff 
330 Madison Avenue 
New York, N.Y. 

Michael Lesch, 

Of Counsel. 

Chadbourne, Park, Whiteside « Wolff 
Attorneys for Defendant 
25 Eroadway 
New York, N.Y. 

Paul G. Pennoyer, Jr. 

Eruce W. Keihner, 
of Counsel. 


LEVET, D. J. 

This action was commenced ay plaintiff, Harry S. Samuels, 
for monies allegedly due him for services he rendered as a 
buiness broker pursuant to c written agreement with defendant, 
Armstrong Cork Company. The written agreement (the "Agree¬ 


ment") provided for plaintiff to act as a "finder" of companies 
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for possible acquisition by defendant. if defendant consummated 
a transaction based upon an acquisition found or negotiated 
by plaintiff, plaintiff's fee was to be a sum of money "equal 
to three percent (3%) cf the total consideration paid by 
[Armstrong]." (Deft. Ex. A). 


Plaintiff has mcide two claims: 


The first c1 aim seeks compensation for services allegedly 
rendered in connection with the merger or Tiiomasville Furniture 
industries, Inc. ("Thomusvi.l ..o ) intc defendant. -he second 
claim seeks compensation ror services rendered m connection 
with the acquisition of certain assets of 3. T. .abbitt, Inc. 
("Babbitt") by defendant. 

This case was tried to the court without a -jury. Sub¬ 
stantial issues of fact and law were involved in this action. 
The court has carefuliy examined the proof submitted and a..ter 
extensive consideration has decided the issues as hereinafter 
enunciated. 


One evidentiary question arose during the course of the 
trial as to which the ("curt reserved determination. Plaintiff 
moved to have defendant's Exhibits I, J and L withdrawn from 
evidence on the ground that it had not been demonstrated that 
were kept in the ordinary coarse of defendant's 

L -2-d 


the exhibits 
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( 1 ) 

business. (408) This court reserved decision on the motion 
and, at the close of trial, requested counsel to submit briefs 
on the issue. This was not done. The court has reviewed 
the testimony offered to lay a foundation for the introduc¬ 
tion of defendant's Exhibits I, J and L into evidence (368-374, 
406-4C8) and finds it sufficient for that purpose. A read¬ 
ing of Warned:'s testimony reveals that, contrary to plaintiff's 
contention, he did know that the challenged exhibits were kept 
in the ordinary course of \rmstrong' s business. (374) What 
he could not testify to was whether the exhibits were prepared 
by employees of Armstrong. (371-373, 407) This, of course, 
is not necessary. Consequently, plaintiff's motion to have 
defendant's Exhibits I, J and L withdrawn from evidence is 
denied. 

After hearing the testimony of the parties, examining the 
exhibits and the Proposed Findings of Fact and Conclusions of 
Law T submitted by counsel, this court makes tne following Findings 
of Fact and Conclusions of law 7 : 

FI NDINGS Or FACT 

1. Plaintiff, Harry S. Samuels, is a citizen and resident 
of the Sta e of hew York and was so at all times relevant to 
this action. 

Tl) Numbers in parentheses, unless otherwise, specified, refer 
to the stenographic minutes of the trial before this court on 
October 9, 10, 11, 1973. 
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2. Defendant, Armstrong Cork Company, is a corporation, 
organized under rhe laws oi Pennsylvania, and having its 
principal place of business in Lancaster , Pennsylvania an>_ 
was so at all times relevant to this action. 

3. On or about August 25, 1966, plaintiff and defendant 
entered into a non—exclusive agreement (t.x. a) under whi^h 
plaintiff was to act as a "finder," "broker," or "negotiator" 
in obtaining acquisition for defendant. An initial drcu.i_ of 
the agreement v.’as made by plaintiff. . v,, u 4 /, 420 ; nxs. 11, 
11A) The draft was edited by defendant (306-3C7, 420) and, 
upon signing by both parties, went into of tect on August 2t, 
1966. 

4. The agreement provided for the payment oi a tee under 
certain conditions. Inter ana, it provided .n a ne when 
plaintiff huci found, negotiated and consummated an acquisition 
on behalf of defendant. The amount of the fee was to be 3« 

of the total consideration paid by Armstrong. -*-1 the consider¬ 
ation paid by Armstrong was not cash but rather its own capital 
stock, the amount of consideration, for purposes of computing 
the fee, was to be based on the closing price of such sto^k 
on the New York Stock Exchange on the date of closing the 
transaction. (Ex. A, VG; 

5. The agreement specifically excluded and/or waived 
payment of fees, compensation or other expenses m certain 


-4-1 
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situations. Among others, Armstrong was not to be liable for 
any expenses incurred by plaintiff in his search for possible 
acquisitions by defendant, even though such search was done 
at defendant's request. (fix.A, 'll) 

6. The agreement also specifically excluded and/or 
waived payment of fees, compensation or other expenses where 
plaintiff submitted a possible acquisition which defendant 
had previously considered, irrespective of vinether any nego¬ 
tiations had taken place with respect to acquisition. If 

such a situation arose, Armstrong was to advise Samuels promptly 
of that fact and Samuels was to thereafter refrain from working 
on Armstrong's behalf on that deal. (Ex. A, M) 

7. The agreement provided that it could be terminated 

by either party at any time by giving the other at least t. Lrty 
days' written notice of intent to terminate. Armstrong agreed 
not to terminate the contract in bad faith simply to avoid 
the payment of a fee to plaintiff in accordance with the * 
agreement. (fix. A, MO) 

8. On or about August 25, 1966 and during all the relevant 
periods, the officers of Armstrong were: M.J. V.’arnock, Presi¬ 
dent (now Chairman of the Board), James H. Bums, Senior Vice 
President (now President), Max Banzhaf, Staff Vice President 
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(now Vice President and Treasurer), and F.S. Donnelly, Jr., 
Treasurer (now Vice President and General Manager). At that 
time, Thomas A. Finch was President of Thomasville (now also 
Senior Vice President of Armstrong). 


WITH RESPECT 


I ATT 


COMPLAINT 


S. During 1965, Armstrong became interested in acquisitions. 
An Acquisition Evaluation Committee was formed in September of 
1965 (243, 366, 416) of which Binns was Chairman and Banzhaf 

was a member. (243, 415) 


10. Members of Armstrong's Acquisition Evaluation Committee 
jttQt with officers of Thomasvilxe on two sopaiate occasions ptior 
to Armstrong's first contact with Samuels on Juj_y 22, 1966. 

(See Finding 12) 


(a) The first meeting between Armstrong and Thornas- 
ville took place on or about November 23, .1965, when officers 
of both companies, including Banzhaf of Armstrong, met at the 
Thomasville plant in Thomasvi.lle, North Carolina. (247) 


(b) The second meeting between officers of Armstrong 
(including Banzhaf) and Thomasville (including Finch) was on 
or about January 21, 1966. The discussion at unis meeting 
centered around Armstrong's possible entry into the furniture 
industry as a supplier or manufacturer, through either acquisi¬ 
tion or internal expansion. (247-24S, 273) 
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11. Prior to Armstrong's first meeting with Samuels on 
July 22, 1966 (see Finding 12), Armstrong had collected and 
considered data on several furniture companies, including 
Thomasville, with a view toward possible acquisition. (365- 
374; Exs. I, J, K, L) 

12. On or about July 22, 1966, plaintiff and Armstrong 
had their firsc contact. (Ex. 24) At this meeting, Binns 
specifically told plaintiff not to approach Thomasville since 
Armstrong was already interested in that company as a possible 
acquisition and would follow through on the matter itself. 

(324, 332, 377-378, 410, 418, 433-434) 

13. On OctoDer 18, 1966, Banzhaf, Donnelly and another 
Armstrong officer met with Finch at the Wachovia Bank and 
Trust Company, Winston-Salem, North Carolina. (185, 187, 251, 
320) Affiliation between the two companies was proposed and 
discussed. (187-188, 252-253, 320-321, 341, 433) Plaintiff 
did not suggest, arrange or attend this meeting. (185-186, 
251-252, 327) This meeting was arranged by Donnelly. 

14. Plaintiff claims his first contact, with Finch was 

in late December 1966 when plaintiff telephoned Finch and made 
an appointment to meet with Finch at a Chicago furniture market 
in mid-January 1967. (78-79) Plaintiff has no record of such 

a call and Finch denies ever having received the call. (116-120, 

r-7-’j 

u 
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209) Also, such a call is contrary to plaintiff's testimony 
at his pretrial deposition. (81-87) The court finds that 
no such call in fact occurred. 

15. At the request of certain Armstrong officers, officers 
of Thomasville, including Finch, travelled to Armstrong's 
plant in Lancaster, Pennsylvania. Meetings between the two 
groups of officers were then no id on January 4, 5, and 6 , 196 7 . 
Possible merger of the two companies ..'as discussed. (189, 
258-259, 321, 363, 421-422; Ex. F) Plaintiff aid not suggest, 
arrange or attend this meeting. (114, 189—190, «-05, 260—2o2, 
385, 433) 

16. Plaintiff's agreement with Armstrong was terminated 

in good faitn on or about February 10, 196/ upon the expiration 
of thirty days following written notice given by Armstrong ea^ed 
January 11, 1967 (412-414; Lx. 14) 

17. Plaintiff met with Finch at a Chicago furniture 
market in mid-January 1967 (59-61), at which time plainti-L 
was told by Finch that he was not interested in plaintiff s 
proposal regarding affiliation with Armstrong. (60, 93) 

18. Subsequent to plaintiff's meeting with Finch in mid- 
January 1967 (see Finding 17) Samuels was again informed not 
to approach Thomasville since Armstrong had already become 
interested in it and would follow through on che matter itsen • 
(260, 292, 324, 342-343) 

L-8-j 
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19. Plaintiff claims that the telephoned and spoke with 
Finch in March 1967, at which time, plaintiff alleges, Finch 
consented to attend a meeting with Armstrong. (68-69) Finch 
denies ever receiving such a call from plaintiff. (207-209) 

The court finds that such a telephone call did not in fact 
occur. (209) 

20. Officers of Thomasville and Armstrong met in April 
and August 1967 to discuss the possible merger of the two 
firms. (195-196, 210-214) Plaintiff did not suggest, arrange 
or attend either of tnese meetings. (433) 

21. On or about November 10, 1967, Thomasville's directors 
decided not to affiliate with Armstrong. Finch informed Binns 
of this decision. (214, 429) 

22. In mid-February 1966, discussions between Armstrong 
and Thomasville were resumed. From then until i. .e end of June 
1968, officials of both companies met several times and discussed 
affiliation. (215-220. 266-275, 397-402, 429-431) Plaintiff 
did not suggest, arrange or attend any of these meetings. (433 ) 

23. On or about July 2, 1968, an informal affiliation 
agreement between Armstrong and Thomasville was reached. (173, 
220-222, 275, 402; Ex. II) Plaintiff did not suggest, arrange 
or attend the meeting at which this agreement was signed. (433) 

24. On or about November 1, 1968, the formal affiliation 
agreement between Armstrong and Thomasville was consummated. 


( 173 , 
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222-223, 402) Plaintiff did not attend the closing or negotiate 
any of the terms. (S9-90) 


25. Daring the term of the contract, from August 25, 1966 
until February 10, 1967, plaintiff submitted many companies 
for Armstrong to consider as acquisitions. (108-109; Ex. D) 
Thomasville was not one of the companies submitted by plaintiff. 
(332a, 348, 433; Ex. D) 


26. Armstrong 
ever in furtherance 
292, 323-324, 332, 
any of its officers 
interested in affi^. 
to the contrary is 


never asked Samuels to take any part whatso- 
of Armstrong's pursuit of Thomasville (260, 
342-343, 377-378, 410, 418, 434) nor did 
request plaintiff to find cut if Finch was 
iation with Armstrong. Plaintiff's testimony 
rejected. (48, 51-52. 58, 68) 


WITH RESPECT TO CU'JNxS HI AND 


IV OF THE COMPLAI I IT 


27. In regard to Armstrong's acquisition of certain trade 

marks and trade names, finished inventory of cleanser, snu 
formulae and knowhow cf Babbitt, plaiatifl informed Armstrong 
of the availability of the above assets (6-/; Ex. B) and 
arranged and attended one meeting between Armstrong and Babbitt 
during November 1966. (74; Ex. 17) 

28. The March 31, 1967 agreement between defendant and 
Babbitt (the "Babbitt Agreement") names plaintiff as the rinder 

I - 10-1 

L J 
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to whom defendant is responsible to pay. (Ex. 4, i'll) 

29. On or about December 11, 1967, Armstrong purchase :i 

certain trade marks, trade names, formulae, knowhow, and 
inventory from Babbitt. The purchase price for the trade 
marks, trade names, formulae and knowhow was £309,030. (19, 

17; Ex. 4) The purchase price for the inventory was ultir. - tel 
$104,691.79. (Exs. 7, S, 9) 

30. On or about December 12, 1967, Armstrong mailed 

check to Samuels in the amount of $9,000. (20, 75) This f e 

was based solely on the $300,000 consideration paid for al: 
the assets except the inventory. (Exs. 4, C) Piair.trrr v.as 
unaware at the time he accepted the $9,000 fee that the con¬ 
sideration /Armstrong paid for ail the assets of Babbitt war 
larger than $300,000. (15) The dispute between plaintiff 

and defendant over the fee was solely whether plaintiff's . ee 
would be 3% of the consideration paid by Armstrong cr less. 
The dispute did not involve what assets ware purchased or 
the total consideration paid therefor. (11, 451-452) 

31. Plaintiff's additional fee under paragraph 6 of the 
Babbitt agreement is $3,140, which plaintiff has proved he is 
entitled to receive. 


C -“0 
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5ISCUSSI0N 

TllQI'lASVILLIJ ACQUISITION 

Plaintiff's allegation that he acted as a "finder" in 
Armstrong's acquisition of Thomasviile has been rejected by 
this court for basically two reasons. 

First, the direct relationship certain of Armstrong's 
officers had developed with Finch over a period beginning in 
November 1965 makes it impossible for this court to believe 
that Armstrong would have requested an outsider to intercede 
with Finch. It should be pointed out in this regard that by 
the time of plaintiff's initial meeting with Armstrong, of-icors 
of that corporation had already met with officers of Thomasviile 
on several occasions and had also made tentative studies oi 
the feasibility of acquiring Thomasviile. 

Second, Samuels' beiiavior subsequent to signing the finder s 
agreement in August 1966 belies his contention that he interested 
Armstrong in Thomasviile and pursued tne matter at Armstrong s 
insistence. Samuels' own testimony indicates that he made only 
two telephone calls to Finch, one in late December 1966 and 
one in March 1967, and that he attempted to see him only twice, 
once in January 1967 and once in June 1967. These facts, taken 
in the context of the other evidence brought out at trial, fail 
to prove the actions of Samuels as being those of a man acting 
as a finder. 




L- 12 -J 
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COIsCLUSIONS OP LAW 

1. This court has jurisdiction ever the subject matter 
and the parties by virtue of 28 USC §§ 1332 and 1441. 

2. The substantive law of the State of New York governs 
the rights of the parties. (462) 

3. The relationship between plaintiff and defendant was 
governed by'the agreement. 

WITH RESPECT TC COUNTS I AND . . ’.id COMPLAINT 

4. Plaintiff has failed to prove by a fair preponderance 
of the credible evidence that he "found and negotiated and con¬ 
summated" Armstrong's acquisition of Thomasville as required 
by the contract. Plaintiff failed to prove that he was the 
procuring cause of the acquisition, or that he brought the 
parties together, or that he produced a company ready, willing 
and able to perform. Plaintiff is therefore not entitled to 
recover compensation for the Thomasville acquisition. Sibbald 
v. The Bethlehem Iron Company, 33 N.Y. 378 (1631); Duane v. 
Polk, 32 N.Y.S. 2d 568 (1941). 

5. Under New York law, a finder is one who introduces or 
initially brings together the parties w T ho later consummate a 
transaction. Simon v. Electrospace Corp., 32 App. Div. 2d 62, 
299 N.Y.S. 2d 712 (1969); Ames v. Ideal Cement Co., 37 Misc. 

M 
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2d 833, 235 N.Y.S. 2d 662 (19C2). 

6. Defendant terminated the con.tract in good faith. 
Sibbald v. The Bethlehem Iron Company, 83 N.Y. 378 (1881). 

7. Plaintiff is not entitled to recover any fee or 
compensation apart from the agreement since v.’here there is an 
express contract no recovery can be had on the theory of 
implied contract. Miller v. Schloss, 233 N.Y. 400 (1916). 

8. Plaintiff is not entitled to recover any compensation 

for the Thomasville acquisition performed in disobedience to 
instructions of defendant. Neil & P. Co. v. Kitchin, 219 App. 
Div. 853, 221 N.Y.S. 867 (1927). 


WITH RESPECT TO 

9. Defendant failed 
the finder's fee provided 
did not pay plaintiff 3% 
Babbitt assets. 


COUNTS III AND IV OF TIiE COMPLAI NT 

to pay plaintiff the full amount of 
for in the agreement since defendant 
of the total purchase price of the 


10. There was no accord and satisfaction. At the time 
of the acceptance of the $9,000 payment there was a rr.utual 
mistake as to the total consideration paid by Armstrong for 

Portchester Elec. Const. Corp. v. Hartsdale 


the Babbitt assets. 




1950) . 


Manor Homes, 96 N.Y.S. 2d 604 (App. Div. 2d Dept. 

Without a dispute as to the amount of consideration paid 
for the Babbitt assets, there could be no accord and satis¬ 
faction. Schuttinger v. Woodruff, 259 N.Y. 212 (1932). 

AS TO COUNTS I, II, III AND IV OP THC COMPLAIN? 

11. Defendant, Armstrong Cork Company, is entitled to 
judgment dismissing Counts I and II of the complaint, together 
with costs of this action. 

12. Plaintiff, Harry S. Samuels, is entitled to a judg¬ 
ment in the amount of $3,140, together with interest from 
December 12, 1967 to date of judgment, without costs. (See 
Title 48 USC § 1332 (b)) 

Settle judgment on notice pursuant hereto. 

Dated: New York, N.Y. 

December 21, 197 3. _ ( 5GD) RICHARD il . LEVET _ 

t-nited States District Judge 
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3 / US District Court 
Filed 
Jan. 9-1974 
S D of N.Y. 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARRY S. SAMUELS, 


69 Civ. 3022 
(P.fi.L) 


Plaintiff 


against 

ARMSTRONG CORK COMPANY, 


JUDGMENT 


Defendant 


s/ 474,048 


This action having come on for trial without a jury before 
the Court, Honrable Richard H. Levet, United States District 
Judge presiding, the issues having been duly tried, and the 
Court having duly rendered its Opinion, Findings of Fact and 
Conclusions ci Law dated December 21, 1973, it is 

ORDERED AND ADJUDGED that plaintiff take nothing of 
defendant Armstrong Cork Company with respect to Counts I 
and II of the complaint; that Counts I and II or the complaint 
be dismissed on the merits, without costs; and it is further 

ORDERED AND ADJUDGED that, with respect to Counts III 
and IV of the complaint, plaintiff Harry S. Samuels recover 
from defendant Armstrong Cork Company the amount of $3,140.00, 
with interest thereon at the rate of 6% from December 12, 

1967 to June 30, 1968, at the rate of 7 1/4% from July 1, 

1963 to February 15, 1969, at the rate cf 7 1/2% from February 
16, 1969 to August 31, 1972, and at the rate of 6% from 
September 1, 1972 to date of judgment, without costs. 
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Dated: New York, New York 

January 4, 1974 


s/ Richard H 
U. S. D 


Judgment Entered s/ Jan. 10. 1974 


s/ Raymond F. Gurghardt 
Clerk 


. Levet 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HARRY S. SAMJELS, 


69 Civ. 3022 (R.H.L.) 


Plaintiff, 


against 

ARMSTRONG CORK COMPANY, 

Defendant. 


NOTICE OF APPEAL 


SIRS: 

PLEASE TAKE NOTICE that plaintiff hereby appeals 
United States Court of Appeals for the Second Circuit 
much of the judgment entered herein in the office of 
of the within court on January 10, 1974, as dismissed 
merits Counts I and II of the complaint. 

Dated: New York, New York 

s/ Feb Gth, 1974 


to the 
from so 
the Clerk 
on the 


Yours, etc. 


s/ Iiarry 5. Samuels 
Harry S. Samuels, 
Attorney pro se 
110 Rockaway Turnpike 
Laurence, New York 


TO: HON. RAYMOND F. BURGHARDT, 

Clerk, United States District Court 
Southern District of New York 
United States Court House 
Foley Square 
New York, New York 

CHADBOURNE, PARKE, WHITESIDE a WOLFE 
Attorneys for Defendant 
25 Broadway 
New YorK, New York 



V 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


HARRY S. SAMUELS, : 

Plaintiff-Appellant, : 
-against- : 

ARMSTRONG CORK COMPANY, : 

Defendant-Appellee. : 

-x 


ORDER 

69 Civ. 3022 
(R.H.L.) 


The Defendant-Appellee having moved this Court, the 
Hon. Richard H. Levet presiding, for an Order pursuant to 
Rule 10(e) cf the Federal Rules of Appellate Procedure 
striking from the record on appeal all parts of the deposi¬ 
tions of Max Banzhaf and Frederick S. Donnelly, Jr., which 
were not offered or admitted into evidence or before this 
Court at the trial of this action, the motion having regularly 
come before this Court, and the Plaintiff-Appellant having 
appeared and contested said motion; 

NOW, upon the Defendant-Appellee's Notice of Motion, 
the affidavit of Bruce W. Keihner, sworn to the 4th day of 
October, 1974, in support thereof; the Memorandum of Law in 
Support of Defendant-Appellee's Motion To Strike, Plaintiff s 
Memorandum of Law In Opposition To Defendant’s Motion to 
Strike, all prior proceedings herein; and due deliberation 
having been had thereon, and upon the decision of this Court 
dated October 18, 1974; it is hereby 
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ORDERED, Defendant-Appellees' motion to strike from 
the record on appeal the deposition of Kax Banzhaf, except 
page 9, lines 6-9; page 23, lines 2-19; page 34, lines 2C-23 
anc page 50, lines 9-20, which appear in the trial transcript 
at pages 277, 279-281, 285-288, and the deposition of 
Frederick S. Donnelly, Jr., except page 15, lines 17-25 and 
page 16, lines 1-10, which appear in the trial transcript at 
pages 333-335, is in all respects granted; and it is further 

ORDERED, that the Clerk of the District Court promptly 
transmit this order to the Clerk of the Couit of Appeals, 
Second Circuit. 

Dated: Nev. York, New York 

November 6, 1974. 

s/ Richard H. Revet_ 

U. S. D. J. 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

- -X 

HARRY SAMUELS : 

vs . : 

ARMSTRONG CORK COMPANY : 


u.S. DISTRICT COURT 
SOUTHERN DISTRICT OF 
NEW YORK 

CASE NO. 69 Civ. 30 2.2 
JUDGE Levet_ 


1st Supplemental Record. 

INDEX TO THE SUPPLEMENTAL RECoRD ON APPEAL 


DOCUMENTS 


£f ied extract or docket ent*. ie.j 

Order that striking parts of a deposition from 
the record cn appeal. Levet, J. 

Clerk's Certificate 


I HEREBY ACKNOWLEDGE RECEIPT 
OF THE CERTIFIED COPY OF DOCKET 
ENTRIES, INDEX AND ONE VOLUME 
OF ORIGINAL RECORD. 

DATE:11-11-74 s/Eli zabeth Win g, Asst. 
A. DANIEL FUSARO cle 

CLERK, U.S.C.A. 2nd CIR. 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

_ x 

HARRY S. SAMUELS, : 

Plaintiff-Appellant, : 
-against- • 

ARMSTRONG CORK COMPANY, : 

Defendant-Appellee. : 
— — — — — — — — — — — — x 


Appellee, pursuant to Rule 30, Federal Rules of 
Appellate Procedure, designates the following parts of the 
record for inclusion in the appendix: 

1. Certified copy of the docket sheet 
maintained by the clerk of the 
District Court. 

2. Complaint. 

3. Answer. 

4. Defendant's Trial Brief. 

5. The transcripts of the pretrial conferences 
conducted on September 10 and September 17, 
1973. 

6. The Trial Transcript. 

7. The following exhibits introduced or 
marked for identification at trial: 1, 2, 

3, 11, 11A, 13, 14, 15, 16, 18, 19, 21, 

22, 23, 24, A, D, E, F, G, H, I, J, K, and 
L. 
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8. Plaintiff's proposed findings of fact 
and conclusions of law. 

9. Defendant's proposed findings of fact 
and conclusions of law. 

10. Judge Levet's Opinion, Findings of Fact 
and Conclusions of law. 

11. The judgment of the District Court. 

12. The Notice of Appeal. 

13. The Decision and Order of Judge Levet 
striking certain parts of the deposi¬ 
tions of Max Banzhaf and Frederick 

S. Donnelly, Jr. from the record on 
appeal. 

14. Clerk's certificate. 

15. This Designation. 


Dated: January 2, 1975 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 



A Member of the Firm ^ 


Attorneys for Defendant-Appellee 

30 Rockefeller Plaza 

New York, New York 10020 


TO: 

FREEMAN, MEADE, WASSERMAN 
S, SHARFMAN 

Attorneys for Plaintiff-Appellant 

551 Fifth Avenue 

New York, New York 10017 


r 
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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

Docket No. 74-1915 

-- 

) 

HARRY S. SAMUELS, ) 

) 

Plaintiff-Appellant, ) 

) 

-against- ) 

) 

ARMSTRONG CORK COMPANY, ) 

) 

Defendant-Appellee. ) 

) 


The undersigned hereby acknowledges service of the 
appendix and supplemental appendix in the above-captioned 
matter in behalf of Chadbourne, Parke, Whiteside & Wolff. 

January 17, 1975 

COPY RECEIVED J AN 1 7 197 c //^ 
GHAOBOl'RNL, PARKE, WHITESIDE & WOLFF 
Attorneys for 


ACKNOWLEDGEMENT OF 
SERVICE OF APPENDIX 
AND SUPPLEMENTAL 
APPENDIX 






